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BRIEF OF APPELLANT, 
Twin Falls-Salmon River Land and Water Company 


STATEMENT. 


This suit. grows out of the alleged insufficiency of the 
water supply on the Salmon River Irrigation Project in 
Southern Idaho. The project is known as a Carey Act 
Project. 

This appeal is from an interlocutory decree in favor of 
appellees, who were the complainants in the court below, 
granting an injunction restraining the appellants, who 
were the defendants in the suit, from collecting any money 
due from settlers on the project, amounting to two mil- 
lions of dollars and upwards, until a certain claimed 
water supply is furnished. The decree in effect is largely 
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final. The action was brought by settlers on the tract on 
behalf of themselves and others against the company build- 
ing the works, the company operating the works and the 
security holders. 


Conditions Giving Rise to the Suit. 


The Acts of Congress known as the Carey Act (Sec. 4, 
Act of August 18, 1894, 28 Stat. 372; Act of June 11, 1896, 
under head of “Surveying Public Lands,” 29 Stat. 413; 
Sec. 3, Act of March 3, 1901, 31 Stat. 1133), granted to 
each of the States in the arid region one million acres of 
land, provided the States would secure the reclamation of 
such tracts and authorized the States to fix a lien upon 
the land “for the actual cost and necessary expenses of 
reclamation and reasonable interest thereon;” in other 
words, to assess the benefits against the land which would 
accrue by reason of the making of the proposed improve- 
ments. 

The State of Idaho, in pursuance of this act, provided 
by statute (Sec. 1615, R. C.) that proposals and requests 
might be made to the State Board of Land Commissioners 
for the building of such works for the irrigation of definite 
tracts of land to be described in the proposal, the work to 
be done under the supervision of the State and to the satis- 
faction of the State Engineer (Sec. 1623, R. C.). This 
statute may properly be considered as an advertisement for 
bids for the construction of such works. 

The construction company desiring to build such works 
makes a proposal to build the works for the irrigation of 
a certain definite tract according to certain definite plans 
(Sec. 1615, R. C.). This proposal amounts to a bid for 
the doing of the work. At the time of making such pro- 
posal, the statute requires (Sec. 1617, R. C.) that the con- 
struction company, 
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“shall have filed with the State Engineer an applica- 
tion for a permit to appropriate water for the recla- 
mation of the lands described” 


in the proposal. This is merely a convenient way of at- 
taching the water supply to the project. The State Kn- 
gineer is required by statute (Sec. 1618, R. C.) to deter- 
mine and report, 


“whether there is sufficient unappropriated water in 
the source of supply, and whether or not a permit to 
divert and appropriate water through the proposed 
works has been approved by him; whether the capa- 
city of the works is adequate to reclaim the land de- 
scribed,” 


and other similar requirements. This determination by the 
State Engineer is final, for, as provided by statute (Sec. 
M19 Rk. C.), 


“no request on which the State Engineer has reported 
adversely as to the water supply, the feasibility of the 
construction, the cost or capacity of the works, or as 
to the character of the land sought to be irrigated shall 
be approved by the board.” 


The plan is one of complete State supervision and 
control. 
The interest which the settler has in the enterprise 
is defined by statute (Sec. 1615, R. C.), it being required 
that the proposal shall state 


“the price and terms per acre at which perpetual 
water rights will be sold to settlers on the land to be 
reclaimed, said perpetual rights to embrace a propor- 
tionate interest in the canal or other irrigation works, 
together with all the rights and franchises (water 
rights) attached thereto.” 


This proportionate interest is a proportionate interest 
in the right represented by the water permit taken out 
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for the project. The settlers are to ultimately own the 
project. 

After approval by the State Engineer and by the Land 
Board, the plans must be presented under the State and 
National laws to the Department of the Interior for ap- 
proval (Sec. 1619, R. C.), after which the Government en- 
ters into a contract with the State for the patenting of the 
lands to the State (Sec. 4, 28 Stat. 372), and the State 
enters into a formal contract with the construction com- 
pany to build the works in accordance with the plans be- 
fore presented and approved (Sec. 1621, R. C.). Entries 
of these lands are made before the State Land Board. 
Persons entering these lands must present to the State a 
contract with the construction company showing that they 
have agreed to pay the amount of the lien fixed by the State 
against the land, and that they are entitled to a propor- 
tionate interest in the irrigation works and appurtenant 
water supply (Sec. 1626, R. C.). 

The form of contract to be entered into between the 
settler and the construction company is approved by the 
State Land Board (p. 259). 

The lands are then thrown open for settlement (Sec. 
1625, R. C.). The State acts in the matter of making the 
contract and in the approval of a form of settler’s contract, 
as well as in other matters, as the agent or trustee for the 
settlers who are in the future to inhabit the tract. The 
contract with the State for the construction of the works 
is made prior to any settlement and the form of contract 
to be entered into with the settlers is likewise determined 
prior to such time. 

Before the making of any contract, the plans must be 
approved both by the State and the National authorities, 
and the sufficiency of the water supply determined. 
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It will thus be seen that the general plan is one provid- 
ing that the cost of the reclamation of certain arid land 
shall be assessed as a benefit against the land to be paid 
by the settler thereon; that the benefit is assessed through 
the medium of the State Board of Land Commissioners and 
that the plan provides for State and National approval 
with supervision of work to be done by a private corpora- 
tion, and for ultimate ownership of the works and appur- 
tenant water supply by the settlers, each settler having a 
proportionate right therein, as provided by statute, and 
no settler having any priority over others, the sufficiency 
of the water supply having been predetermined. 

In this case, a proposal was presented to the Land Board 
on the 12th day of August, 1907, by the predecessors in 
interest of the Twin Falls-‘Salmon River Land & Water 
Company. 

On the 30th day of April, 1908, the State of Idaho en- 
tered into a contract with the Twin FallsSalmon River 
Land & Water Company for the construction of the neces- 
sary irrigation works. This is commonly called the State 
Contract. This contract fixed the lien upon the land 
(pars. XIV, p. 58 and VIII, p. 51). Shortly thereafter, 
a form of contract with the settlers was agreed upon be- 
tween the construction company and the State, and on the 
Ist day of June, 1908, the land was thrown open for set- 
tlement. Very shortly thereafter (within a month) over 
70,000 acres of the land were contracted and entered by 
settlers (p. 14). The works were substantially completed 
in the spring of 1911 and consist (p. 191) of a concrete 
dam 230 feet in height, two tunnels over eleven feet square, 
having a total length of 3,500 feet, and many miles of dis- 
tributing canals covering an area of approximately 100,000 
acres, 
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Water was first turned onto the project in 1911 and has 
been used each year since, the land in cultivation during 
the various years being as follows (p. 137) : 


Int WOU ee 16,310 acres 
7212 a nee eee ee See. 23,043 acres 
ALL SHIR... user eee 30,064 acres 


The following amounts of water were turned out of the 
reservoir into the canals of the company for use on the 
Jands under the system in the following years, to-wit (pp. 
199-200) : 


ONS 0 OE ed nr eo a 22,843 acre feet 
QD) cs iesiaccc eee 62,827 acre feet 
TOUS : date eee eee 73,000 acre feet 
OW ches 1. 103,000 acre feet 


The State Engineer, whose duty it was under the statute 
to report upon the project at the time of the making of 
the proposal to the State, reported that the water supply 
was sufficient for the irrigation of 150,000 acres of land 
(p. 389), and a water permit of 1,500 second feet for the 
project was approved by him. The original promoters of 
the project proposed to build irrigation works for the ir- 
rigation of that area (p. 389), which was made up of 127,- 
000 acres of Carey Act land, the balance being school land 
and desert entries which came under the project (p. 389, 
43). 

The measurements of the water supply taken in the 
spring of 1908 proving somewhat. disappointing, and the 
Twin Falls-Salmon River Land & Water Company, com- 
monly called the Construction Company, desiring to act 
along conservative lines, it was arranged with the State 
that the works to be constructed should cover only 100,000 
acres, with the understanding that the area would be in- 
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creased to the original amount if the water supply was 
found to be sufficient. 

Later on, it was further arranged with the State that 
only 80,000 acres of Carey Act land should be opened for 
entry on the opening day (p. 318) (Sec. 1625, R. C.). 
Shortly thereafter, contracts were made between the com- 
pany and settlers on Carey Act desert and State lands 
covering approximately, all told, 73,348 acres (p. 218). 
These contracts for the most part were made on the open- 
ing day (June 1st, 1908) and probably all of them within 
a month from that date. This suit was brought on the 
16th day of May, 1914. 

At the time of the commencement of the suit a large 
number of Carey Act entries had become invalid by reason 
of the failure of the entrymen to settle upon the lands and 
make the cultivation required by the State statute (Sec. 
1628, R. C.), so that the project, at the time of the hear- 
ing represented an area of 57,348 acres (p. 219) instead of 
73,348 acres, as it did shortly after the opening, and in- 
stead of 150,000 acres as originally contemplated. 

Measurements taken after the original report of the 
State Engineer show that since the inception of the project, 
the average annual available water supply has been 130,- 
000 acre feet (p. 192), this being the supply available for 
the 57,348 acres above mentioned instead of 400,000 acre 
feet for 150,000 acres as originally reported by the State 
Engineer. Neither the pleadings nor the testimony con- 
tain any explanation of this condition. The water permit 
was for 1,500 second feet. This amount has been in the 
Stream at times, during the high water season, but not for 
a long enough period, since the inception of the project, to 
give a total average yearly flow of more than 130,000 acre 
feet (pp. 192, 218, 178). It is common knowledge that. 
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the flow of streams in some years is three or four times 
the amount in other years. 


Pleadings and Issues. 


This action was brought by certain settlers on the pro- 
ject on their own behalf and ostensibly on behalf of all 
others similarly situated (p. 36). 

The defendant and appellant, the Twin Falls-Salmon 
River Land & Water Company, commonly called the Con- 
struction Company, is the company that built the works. 
To this company the settlers gave contracts commonly 
called settlers’ contracts in payment for the interest in the 
works and appurtenant water supply which they were to 
acquire. These contracts also represented the lien which 
the State fixed upon the land under the authority of the 
Act of Congress and provided for the payment of this lien 
by the settlers in certain small installments covering a 
period of ten years (pp. 149, 67). 

The defendant and appellant, the Commonwealth Trust 
Company of Pittsburgh, is the party to which the Con- 
struction Company assigned the settlers’ contracts as col- 
lateral for the purpose of securing a bond issue. 

The defendant and appellant, A. C. Robinson, is the as- 
signee from the Construction Company of a considerable 
amount of settlers’ contracts, the assignment being made 
to secure advances of funds. 

The defendant and appellant, the Salmon River Canal 
Company, is the company which, under the contract with 
the State, will eventually take over the project. The rights 
of the settlers in the works are represented by shares of 
stock in this company. Until thirty-five per cent of the 
price is paid, the Construction Company votes this stock 
(pp. 11, 53). Except in a few rare instances, the thirty- 
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five per cent has not been paid (p. 24). This company, 
usually known as the Operating Company, is a nominal 
party only, having no financial interest in the suit. 

The State Board of Land Commissioners of the State 
of Idaho was at one time a party to the suit, but a dis 
missal was afterwards entered. 

The bill also alleges that the Twin Falls-Salmon River 
Land & Water Company, the company constructing the 
works, entered into a contract with the various settlers 
under the project whereby it agreed to deliver to them 2.75 
acre feet of water per acre during every irrigation season, 
under a rotation system, or .01 of a second foot of 
water continuous flow from April 1st to November 
Ist of each year, amounting to 4.16 acre feet (pp. 
16, 17), or that it agreed to deliver an “aimple 
supply” (p. 18), that being the phrase used in the act of 
Congress (29 Stat. 413, under “Surveying Public Lands’). 
The bill was framed on the idea that the contract called 
for either one or the other of these constructions, or that 
the Carey Act itself provided the measure of the right, 
the pleader leaving it to the ingenuity of the Court to de- 
termine the matter. 

The bill also alleged the making of contracts between 
the company and various settlers covering 75,000 acres of 
land (p. 14); that the company did not have available 
more than 50,000 acre feet of water (p. 17), and that the 
water supply was insufficient for more than 30,00 acres 
of land (p. 26). 

In order to secure the interposition of equity and sus- 
tain the bill and show a substantial and not merely a 
nominal injury, it was further alleged that 2.75 acre feet 
of water for each irrigation season, or .01 of a second foot 
of water continuous flow from April 1st to November 1st 
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of each year, amounting to 4.16 acre feet, was actually ne- 
cessary for the irrigation of crops and that the settlers 
could not get along with less (p. 17). 

All of these allegations were denied (pp. 79, 85, 95) 
thereby raising the issue of the construction of the con- 
tract, the necessity and sufficiency of the water supply, 
and particularly as to whether or not any settler had been 
harmed by the alleged shortage of water, regardless of the 
construction given to the contract. 

It is the contention of the Construction Company that 
it never made any contract calling for the delivery of any 
of the amounts of water specified in the bill. It is a con- 
struction company only. At the inception of the project, 
it was necessary under the law for the company to take 
out a permit for the appropriation of a water supply for 
the irrigation of the tract. It was necessary for the State 
Engineer to examine into and determine the sufficiency of 
this supply. This was done on behalf of the State, which 
was acting as the agent of the settlers. The water supply | 
was determined to be sufficient and the works have been 
constructed. The interest of the settler in the hwater 
supply representd by the permit taken out for the tract, is 
as defined by statute (Sec. 1615, R. C.), a proportionate 
interest therein. 

It is furthermore the contention of the Construction 
Company that the existing water supply is entirely suffi- 
cient for the irrigation of the project under its diminished 
area (57,348 acres), and it desired to show this fact con- 
clusively. The Court, however, refused to hear any evi- 
dence whatever upon the question of the sufficiency of the 
present water supply for the irrigation of the present area 
of the project and this is one of our principal assignments 


of error. 
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The citizenship of the parties, the building of the irri- 
gation works by the defendant company, the making by 
the settlers of contracts calling for the payment to the 
Construction Company by them of $40.00 per acre, of 
which «incunt $3.00 had been paid, leaving an average bal- 
ance of $37.00, the making of a mortgage to secure an issue 
of bonds, the transfer of the settlers’ contracts by the Con- 
struction Company to the trustee under the bond issue as 
collateral for the payment of the bonds, and the assign- 
ment of certain contracts to the defendant Robinson were 
all duly alleged: 

For relief the bill asked (p. 37) that an injunction be 
issued restraining the defendants and appellants from 
collecting any money upon the contracts given by the set- 
tlers; that the amount due from the settlers be held to con- 
stitute a trust fund for the purpose of furnishing to each 
acre of land, providing it could be done, a water supply 
of 2.75 acre feet per acre, or .01 of a second foot per acre 
continuous flow from April 1st to November 1st of each 
year; that if such a water supply could not be found (as 
the Court found that it could not be in this case), that 
the area of lands under the project, which the works were 
built to irrigate and which were already covered by land 
entries and contracts with settlers, be reduced and cut 
down and that the contracts with the settlers outside of the 
reduced area be canceled, and that they be paid damages 
from the funds to be collected which were claimed to be 
a trust fund, and that the Court determine the priority of 
rights among the settlers on the project and that a receiver 
be appoined to carry out the plans proposed. 

This suit was not brought upon the ground of fraud or 
bad faith, but merely upon the ground that the water sup- 
ply in the past four years has turned out to be less abun- 
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dant than anticipated at the inception of the project. 

The relief asked amounted to a taking apart and a com- 
plete making over of the project, the taking over and im- 
pounding of all moneys due or to become due from the 
settlers and the distribution among them of such funds by 
way of damages. 

Under the plan proposed the project would be cut in 
half, the settlers on the part remaining would pay the 
amounts due less any damages to them, the remaining 
funds being paid by way of damages to those eliminated 
from the project. Nothing would remain for the investor. 
It was a plan for benevolent assimilation of the project 
by the settlers. 

The appeal in this case is from an interlocutory decree 
(p. 393) which, while interlocutory in its terms, is in prac- 
tical effect largely final. This decree construes the con- 
tracts between the parties and enjoins and restrains the 
defendants from collecting or attempting to collect any 
money whatever until such time as the settlers on the 
project have been provided with 2.75 acre feet of water per 
acre for each season, this amount to be measured at the 
points of delivery from the system into the consumer’s 
lateral, or are given trustworthy assurance that said water 
will be provided. 

The Court also found that the company was utilizing the 
entire water supply of the stream which was available and 
that no other source of supply existed (pp. 281, 305), so 
that the decree withheld all payments until a wholly im- 
possible condition had been complied with. 

So far as we may judge from the opinion and decree, it 
is the idea of the Court that those persons who, after en- 
try, have failed to comply with the statute of the State 
(Sec. 1628, R. C.) with regard to the cultivation of their 
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lands (covering 16,000 acres) have made default and 
their contracts are practically abandoned and are 
subject to forfeiture (p. 306). Since the statute of the 
State has not been complied with, there can be no com- 
plaint upon our part to a cancellation of these entries, 
the settlers’ contracts falling with them. This brings the 
project down to 57,348 acres (p. 219). 

The Court speaks of the contracts made with these set- 
tlers as being “subject to rescission.” Such is hardly the 
case, strictly speaking. The rights of the parties have been 
terminated by operation of the State statute. The com- 
pany has nothing to do with it and has no right of “re- 
scission.” 

The Court also says: 


“It (the company) should be required to exercise 
its right of rescission wherever it exists and by nego- 
tiation, it may reasonably be believed that it may 
further reduce the irrigable area.” 


In other words, the Court seems to think that the com- 
pany may induce some of the settlers to give up their rights 
under the existing contracts. It would be entirely optional 
with the settler to do this. But the suggestion is diametri- 
cally opposed to the policy of the law, which gives to each 
settler an equality of right, or in other words, a proportion- 
ate interest in the works, and also to the terms of the 
State contract, which expressly provides that there shall 
be no priority between settlers (p. 49). If it were neces- 
sary to cut down the project, it could only be cut down 
by a proportionate reduction of the acreage of each settler. 
It could not be cut down by the elimination of a large body 
of settlers after the plan proposed in the bill and followed 
by the Court. The entire water supply cannot be taken and 
given to a few of the settlers to the exclusion of the re- 
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mainder. Such a course has no foundation either in the 
statute or the contract, and there is no occasion arising 
from the surrounding circumstances for the adoption of 
such a method. 

The Court has apparently proceeded as if it might grant 
relief along the lines of specific performance and apparent- 
ly requires that a few of the settlers shall be given a water 
supply of 2.75 acre feet and that the remainder shall be 
eliminated from the project; in other words, that there 
shall be a specifie performance of the contract as to a por- 
tion of the settlers, the Court finding that specific per- 
formance as to all of them is impossible. The theory of 
the decree is wholly wrong. No definite plan for cutting 
down the project is shown in the bill. It does not appear 
who are to be eliminated from the project, although the 
claim is made that the project must be cut to 30,000 acres 
(p. 26) instead of 57,348 acres, as it now stands. Who is 
to suffer by the reduction of the area does not appear; nor 
is there any plan or design proposed in the bill for the mak- 
ing of the reduction. 

It is claimed that this action is brought by the plaintiffs 
on behalf of themselves and all others similarly situated. 
This is indefinite. Those who are to remain on. the project 
are situated in one way and those who are to be cut off 
are situated in another. It does not appear that any of 
the plaintiffs are among those who are to be eliminated 
from the project. The lower court frequently called the 
attention of the plaintiffs to this defect in the proceedings 
and the impossibility of granting relief without the pres- 
ence of the parties affected. The direction of the lower 
court to bring in these parties was disregarded (p. 275). 
But the Court itself in rendering the decree ignored this 
feature of the case. 
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The place of measurement of the 2.75 acre feet of water 
is fixed by the Court at the point of delivery into the con- 
sumers’ lateral. There is nothing in the contract to justify 
this and the theory of the contract and rule of the State 
courts is directly to the contrary. The place of measure- 
ment is a very important item in considering the area to 
be irrigated. 

At the organization of the project the State Engineer re- 
ported that, “400,000 acre feet of water can be impounded 
annually” (pp. 389-390) for 150,000 acres of land or 2.66 
acre feet per acre at the point of inflow into the reservoir. 
One hundred and thirty thousand acre feet at this rate 
would serve 48,750 acres. But if the supply is increased 
at the farmers’ headgate to the rate of 2.75 acre feet, as de- 
creed by the Court, then the 130,000 acre feet would serve 
an area problematically stated of 36,000 acres. 

A motion to dismiss was made (p. 72) on the ground 
that the bill did not state facts sufficient to entitle the 
complainants to any relief, there being no equity stated 
therein, and also upon the ground that there was a failure 
to bring in the necessary parties to the suit. 

The settlers’ contracts are not negotiable instruments. 
They have been held to be subject to defenses. A settler 
having just ground may defend in case it is sought to fore- 
close the lien given by these contracts. In case of a partial 
failure of consideration, such, for instance, as the partial 
failure to deliver the water supply contracted for, there 
are legal rules settling the measure of damages. There are 
several hundred settlers on the project. Necessarily, if they 
interpose defenses, the Construction Company may have 
different answers to these defenses in (different cases. 
Granting the relief asked for in this case would prevent 
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the Construction Company from interposing such answers 
to the claims made by settlers. 

The relief asked was a cutting down of the acreage in 
the project and eliminating practically half of the set- 
tlers. Under the law this could not be done, because the 
interests of all settlers are proportionate and there is no 
priority of right among them; hence, any cutting down of 
the project must be done proportionately. For these rea- 
sons, the bill should not be sustained on the merits. 

The parties who are to be eliminated from the project 
have one interest and the parties who are to remain in it 
have another. They are not similarly situated. It does 
not appear in which of the two classes the plaintiffs are, 
or whether there are sufficient parties before the Court 
to represent all interests. For this reason, the bill should 
have been dismissed on account of the non-joinder of nec- 
essary parties. 

There was an allegation in the complaint (Par. XXIII, 


p. 24) charging bad management on the part of the com- 
pany, but no evidence was introduced upon this point. 


There was also a charge that the method of delivery of 
the water was unsatisfactory (p. 30), but there was prac- 
tically no evidence upon this point. 

It was also charged that the company (Par. XVII, p. 
21), had sold and delivered water to persons not entitled 
to it. It appeared that less than 1,000 acre feet had been 
loaned to a company on some adjoining lands during the 
season of 1914. 

It was also claimed that the company had made er- 
roneous representations (Par. XVI, p. 19) in regard to the 
available water supply. It was sought to show at the hear- 
ing (p. 147) that a certain circular had been issued by the 
company making certain representations in this respect. 
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It appears from this circular that it was issued by 
the Twin Falls North Side Investment Company, 
Limited (p. 155), and not by the Twin Falls-Salmon 
River Land & Water Company. The circular commences, 
however, with this statement (p. 147): 


“80,000 acres of Carey Act lands were opened for 
entry under the canal system on June Ist, 1908. 70,- 
000 acres of this land were filed on during the month 
of June.” 


The circular does not bear date, but it was clearly 
issued after the 70,000 acres were filed on, and as 
the area of the project is now but 57,348 acres, (p. 218), 
this particular circular could not have induced the set- 
tlement of the lands. It was evidently a circular issued 
after entry of 70,000 acres and it devoted itself consider- 
ably to the sale of lots in the town of Hollister (p. 155). 
One of the plaintiffs (H. M. Sims) claimed to have seen 
this circular prior to the time he purchased his land from 
the original entryman (p. 156). No other person claims 
to have done this. 

The representations as to the water supply (p. 152) were 
only substantial restatements of the matters contained in 
the report of the State Engineer (p. 388). The State and 
National laws relating to this matter are printed in the 
Appendix hereto. 


SPECIFICATIONS OF ERROR. 


1. We are a construction company building irrigation 
works in accordance with agreed plans covering a certain 
described acreage of land. We are to receive a definite 
amount per acre represented by an assessment of benefits, 
or a statutory lien, in payment for the work. We do not 
receive payment for “water rights.” 
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The Court held in substance that we were not a con- 
struction company building works but were an irrigation 
company selling “water rights.” (p. 286). 

2. Our predecessors in interest took out a water per- 
mit in the State Engineer's office for the irrigation of the 
entire tract as provided by statute. This permit was 
eranted and the sufficiency of the water supply for the 
entire tract approved by the State Engineer on behalf of 
the State acting as agent for the future settlers. The 
settler under the statute and contract has a proportion- 
ate interest in the water supply represented by the per- 
mit taken out for the project. Such water supply is to 
be delivered by the Construction Company under a rota- 
tion system as described in the contract (p. 55) : 


“In such quantities and at such times as the con- 
dition of the crops and weather may determine but 
according to such rules and regulations based upon a 
system of distribution of water to the irrigators in 
turn and by rotation as will best protect and serve 
the interests of all the users of water from said canal 
system.” 


The Company was to devise the plan of distribution in 
accordance with the following provision of the contract 
(p. 55): 
“It is agreed that said system of distribution by 
notation shall be devised by the party of the second 
part and used by the Salmon River Canal Company, 
Limited, in case the necessity arises during the period 
while it retains the management of the Salmon River 
Canal Company, Limited.” 


The canals were designed to carry a certain head of 
water, to wit, .01 of a second foot of water per acre. This 
head was to be delivered under a rotation system or at 
certain intervals. There was no agreement that this de- 
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livery should equal 2.75 acre feet or any other specific 
amount, the interest of the settler being a proportionate 
interest in the entire supply belonging to the project, 
which supply had been previously determined to be suffi- 
cient. 

The Court held that the contract called for a certain 
definite amount of water, to wit, 2.75 acre feet, instead 
of a proportionate interest in the common supply taken 
for the entire project. 

3. The plans were approved by the State and the De- 
partment of the Interior, and a formal contract for the 
construction of the works was made. The State, in approv- 
ing the water supply, making the contract and dealing 
with the project, acted as the agent for the settlers there- 
after to occupy the lands. The question of water supply 
under these circumstances, the works having been built 
long prior to the commencement of the suit, was no longer 
open to controversy. 

The Court held contrary to this, and in substance, that 
the question of water supply was still open for re-exami- 
nation. 

4. We contend, above all, that the water supply was 
sufficient for the irrigation of the reduced area of the 
project; that plaintiffs, even under the construction of 
the contract given by the Court, could have no relief un- 
less they could show that they were harmed; that this 
matter of the necessity of the water supply demanded 
having been put in issue in the pleadings, it was incum- 
bent on the Court to hear the testimony and determine the 
matter. The Court refused to do this and held that we 
must furnish to each settler 2.75 acre feet per acre whether 
it was needed or not, the Court saying (p. 302): 
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“If the right granted is too great and the settler 
attempts to use water wastefully, that is a matter of 
which the State and other appropriators upon the 
stream, may complain. It is no concern of the de- 
fendants.” 


In other words, the Court held that the injunction 
should issue and the relief be granted regardless of 
whether appellees were injured or not. 

5. The rights of the settlers under the statute and un- 
der the contract are proportionate and there is no prior- 
ity between them. But the Court in effect provided that 
the project must be made over and the area cut down, and 
that this must be done by cutting off a large number of 
existing farms instead of cutting down the area of each 
farm proportionately, and that no payments need be made 
until the impossible conditions imposed had been com- 
plied with. Apparently the decree in effect is based on a 
specific performance for about one-half of the settlers on 
the tract, eliminating the others. 

6. The place of measurement of the water supply was 
held by the Court to be at the place of diversion into the 
farmer’s canal. The estimate of water supply made by 
the State Engineer originally was on the basis of the 
amount running into the reservoir. The place of measure- 
ment fixed by the Court has no foundation either in the 
contract or in the law. 


7. The bill should have been dismissed— 
(a) Because sufficient facts were not stated to 
sustain it; and 
(b) Because the necessary parties were not be- 
fore the Court. 


(a) The interest of the settlers is proportionate. No 
settler has a priority over another. The bil] sought to 
have substantially one-half of the project eliminated. No 
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such relief could be granted and the bill itself on its face, 
under the statute, showed that the interest of the settlers 
was proportionate and, therefore, that the relief asked 
could not be granted. Therefore, the bill should have 
been dismissed for the lack of any statement of facts to 
sustain it. 

The question of water supply was determined in ad- 
vance; otherwise, no contract between the State and the 
Construction Company would have been made under the 
law. The State, in determining this matter, acted not only 
upon its own behalf but on bebalf of the future settlers. 
It appearing on the face of the bill that the water supply 
had been predetermined it was no longer open to contro- 
versy and the bill itself failed to state any facts justifying 
equitable relief. 

In case of the foreclosure of the liens represented by 
the settlers’ contracts, the settlers could present any de- 
fenses which they might have. In some cases, the hold- 
ers of these contracts might have a sufficient answer to 
these defenses. Some of the settlers are original entry- 
men holding contracts direct from the company. All of 
the persons who testify in regard to the matter (pp. 189, 
159, 167) appear to be persons who have purchased from 
the original entrymen. There are varying circumstances 
under which proper and sufficient answer might be made to 
these defenses by the settlers. The appellants, however, in 
such a case as this, are deprived! of the right. to make such 
just answer as they may have to the individual claims of 
settlers. The settlers, therefore, should be left to their de- 
fenses in any actions which may be brought against them. 
In this condition of affairs, the bill did not state facts suf- 
ficient to call for the equitable relief demanded. 

(b) Substantially one-half of the settlers, under the 
theory of the bill, are to be eliminated from the project. 
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The other half are to remain. The parties whom it is 
proposed to eliminate from the project have a different in- 
terest from the parties who are to remain. Who are to be 
eliminated from the project and who are to remain does 
not appear from the bill, and no plan for determining the 
matter is set forth in the bill. Under the circumstances 
the parties are not similarly situated, and it does not ap- 
pear that sufficient parties are before the Court to rep- 
resent all interests. The objection on this ground should 
have been sustained and the bill, for the reasons given 
above, should have been dismissed. 

8. We asked leave to introduce additional evidence, in- 
cluding a number of records showing the history of Carey 
Act contracts in Idaho in order to explain the contract 
(pp. 308-391). This matter consisted chiefly of public 
records bearing upon the subject. The decree being 
merely interlocutory, the additional evidence should have 
been considered if pertinent. On its face it appears to be 
pertinent, since it consists chiefly of well known public 
records, its truth must be admitted, at least so far as the 
documents are concerned and the conclusions necessarily 
drawn from: them. | 

9. The court refused to follow the decision of the State 
Supreme Court construing Carey Act contracts. 


ARGUMENT. 


Generally speaking, the errors of the Court complained 
of belong to four general classes: 

1. Errors relating to procedure: 

(a) In excluding the testimony offered by appellants 
in regard to the duty of water. This testimony was di- 
rected to the question as to whether or not the plaintiffs 
had been harmed by the alleged deviation from the claimed 
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contract quantity of water. Appellants sought to show 
that the existing area could be successfully irrigated with 
the existing water supply and that appellees therefore had 
not been injured. This testimony was excluded (p. 395, 
Specifications 10,11). 

(b) Refusing the application for leave to introduce ad- 
ditional testimony in explanation of the contract. This 
testimony in substance brought into the record documents 
that have been public records for many years and most 
of which the lower Court might take proper judicial notice 
of. This testimony was refused (pp. 308-391). 

(c) Denying the motion to dismiss the bill (p. 395, 
Specifications 18, 19, 20, 21). 

2. Error in the construction of the contract (p. 395, 
Specifications 1, 2, 7, 8, 9, 10, 18, 14, 15, 22, 23). 

3. Errors relating to relief granted (p. 395, Specifica- 
tions 8, 4, 5, 16, 17, 21). 

4. Error in refusing to follow the decisions of the State 
Supreme Court and errors growing out of various sub- 
sidary questions, 


Error in Refusing Testimony as to whether the Appellecs 
have been Injured or not. 

(a) The pleadings raised the issue as to whether or 
not the amounts of water claimed, to wit, 2.75 acre fect of 
water, or .01 of a second foot of water continuous flow, 
were necessary for the irrigation of the land; the state- 
ment appearing in Par. XIV (p. 17 of pleading) being as 
follows: 


“That in. order for the settlers on said tract to com- 
ply with the provisions of said Carey Act and to ir- 
rigate and reclaim said land, or to raise ordinary ag- 
riculture crops thereon, at least one-half miner’s inch 
per acre (.01 of a second foot) continuous flow 
throughout the entire irrigation season, or at. least 
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2.75 acre feet of water per acre if delivered by per- 
iods of rotation as the needs of the crops demand, 
is and will continue to be necessary, * * * and that 
such amount of water above stated is and will con- 
tinue to be necessary even though the most skillful, 
efficient and beneficial methods of use and conserva- 
tion be used and any less amount will be wholly insuf- 
ficient to raise ordinary agricultural crops.” 


A further statement with the same purpose is found in 
Paragraph XV (p. 18) of the bill. 

The allegation of necessity was denied in the answer 
(par. 14, p. 79; par. 21, p. 85; par. 35, p. 95). It is wen 
evident that the pleader considered it necessary to set up 
in the bill that the amount of water claimed, by reason 
of the contract, was necessary for the irrigation of the land 
in order to show that there was no remedy at law and 
that the plaintiffs and other settlers on the tract would 
suffer irreparable injury in case an injunction was not 
granted and a receiver appointed. 

Taking the construction of the contract as claimed by 
the plaintiffs, still, if they had suffered no harm, an in- 
junction would not issue; in other words, if the water sup- 
ply was sufficient notwithstanding a deviation from, the 
alleged contract, the remedy by injunction and the ap- 
pointment of a receiver would not be available. So they 
sought to show that they were injured by the deviation 
from the contract and they therefore alleged that the 
amount of water claimed was absolutely necessary for the 
production of crops. 

The rule is that to entitle plaintiffs to injunctive relief 
they must establish, as against defendants, an actual and 
substantial injury and not merely a technical or incon- 
sequential wrong entitling them to nominal damages only. 

16 Am. & Eng. Encyc. L. 360. 
Joyce on Injunctions, Sec. 24. 
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Atchison y. Peterson, 20 Wall. 507. 

North Fork Water Co. v. Medland, 187 Fed. 168. 

San Joaquin, etc., Co. v. Fresno Flume Co. 158 
Cal. 626. 


The allegation that the water was necessary for the ir- 
rigation of the lands was therefore properly inserted in the 
bill if the plaintiffs desired the relief asked for. 

The necessity of the water supply claimed being in is- 
sue, the refusal of the Court to hear any testimony in 
regard to the required supply was erroneous (pp. 225, 
235-6-7, 265, 302). The plaintiffs introduced no testimony 
to show that they were injured by the alleged shortage of 
water supply. 

When the defendants sought to introduce testimony to 
show that the existing supply was sufficient for the 
existing area of the project, the testimony was excluded. 
For the purpose of showing the amount of water that 
was necessary, it was proper to show the nature and 
character of the soil, the character of the crops to be 
raised, the manner of irrigation and the frequency with 
which water should be applied. It was to this latter 
question that the objection was made and sustained (p. 
Ba) ) . 

The bill was peculiarly drawn and very uncertain. In 
the contract with the State there was a clause relating to 
the size of the reservoir (pp. 44, 48) and it was stated, 


“that the dam hereinbefore mentioned shall be con- 
structed so as to provide a reservoir for the impound- 
ing of 180,000 acre feet of water which amount, in 
additional to the normal flow of said stream, during 
the irrigation period, has been determined to be suf- 
ficient to furnish 2.75 acre feet of water per acre 
for each acre of land to be irrigated.” 
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This was the only statement in the contract relating 
to the water supply of 2.75 acre feet per acre, but it is 
set up in the bill (p. 17), 


“that at least 2.75 acre feet of water, if delivered 
by periods of rotation as the needs of the crops de- 


mand, is and will continue to be necessary.” 

In various parts of the State contract a capacity of 
.O1 of a second foot of water is provided in the canals 
for each acre of land (pp. 48, 50, 54). With this in view, 
it was alleged in the bill (p. 17) that a water supply 
would be required of 


“at least one-half miner's inch per acre continuous 
flow throughout the entire irrigation season.” 


The term “one-half miner's inch” is not used in any of 
the contracts. It is equivalent to one-hundredth of a 
second foot and it is stated in the bill (p. 19), 

“that one-half miner’s inch per acre continuous flow 
is equal to about 4.16 acre feet per acre” 
for the season. 

But in addition to this, and throughout the bill 
(pp. 17, 18, 28, 24), there are references to the Carey 
Act and the necessity of complying with the terms 
of said act and procuring the necessary water therefor. 
For instance, it is stated in paragraph XIV of the bill 
(p. 17) 


“that in order for the settlers on said tract to com- 
ply with the provisions of the said Carey Act and to 


irrigate and reclaim said land, or to raise ordinary 
agricultural crops thereon,” 


that at least one-half miner's inch per acre continuous 


flow, or 2.75 acre feet per acre, if delivered by rotation, 
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is and will continue to be “necessary,” and it is further 
stated in the saine paragraph: 


“and any less amount will be wholly insufficient to 
raise ordinary agricultural crops and will not enable 
the complainants and settlers upon said tract to com- 
ply with said Carey Act regarding a permanent water 
supply to reelaim said land.” 


In paragraph XV of the bill (p. 18), it is stated: 


“that it was provided for and contemplated hy the 
said State contract and the said settlers’ contracts, 
that an ample supply of water was and would be 
provided and actually furnished through the said 
imigstion works * * * sufficient * * * to 
thoroughly and properly irrigate, reclaim and culti- 
vate each acre of said land so as to comply with said 
Carey Act and the desert land laws of the United 
States and the laws of the State of Idaho.” 


This provision further states that it was contemplated 
that the amount to be furnished should be .01 of a second 
foot continuous flow, amounting to 4.16 acre feet in the 
season, or 2.75 acre feet if delivered by rotation. 

The Carey Act is a desert land law. The first enact- 
iment (28 Stat. 372, Sec. 4) provided that the land should 
be reclaimed 

“as thoroughly as is required of citizens who may 
enter under said desert land law,” 


and it was provided in the original act that as fast as the 
State should furnish proof that any of the lands 


“are irrigated, reclaimed and occupied by actual set- 
tlers, patents shall be issued to the State, or to its 
assigns, for said land so reclaimed and settled.” 


In a later act (29 Stat. 413), it was provided that liens 
might be created by the State against the land for the 
actual cost and necessary expenses of reclamation, 
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“and when an ample supply of water is actually fur- 
nished in a substantial ditch or canal * * * to re- 
claim a particular tract or tracts of such lands, then 
patent shall issue for the same to such State without 
regard to settlement or cultivation.” 


Taking these statutes into consideration, and the state- 
uvents in the pleading, it is clear that the pleader in draw- 
ing the bill considered that it was necessary to show that 
the amount of water was not such a supply as was called 
for by the Carey Act, that is, that it was not sufficient to 
reclaim the land; and, in addition to this, the pleader sets 
up that the amount which is required to reclaim the land 
is either .01 of a second foot continuous flow, amounting 
to 4.16 acre feet, or else 2.75 acre feet delivered by rota- 
tion during the season. 

If this view is taken of the pleading, then the question 
as to the sufficiency of the water supply, under the plead- 
ings, is purely a question of fact, the question being as to 
what area the water supply will reclaim. Such being the 
case, the testimony in relation to the sufficiency of the sup- 
ply should have been admitted. 

The Court took the position, 


‘if the right granted is too great and the settlers at- 
tempt to use water wastefully, that is a matter of 
which the State and other appropriators upon the 
stream may complain. It is no concern of the de- 
fendants.” 


The above decision of the lower court in this respect 1s 
directly opposed to the decisions of the Supreme Court 
of the State of Idaho in similar matters. That Court said, 
in the case of Niday vs. Barker, 16 Ida. 73 (79): 

“The theory of the law is that the public waters of 


the State shall be subjected to the highest and great- 
est duty. The fact that a water user and consumer 
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has a rental right for a fixed number of inches of 
water does not of itsalf entitle him to that amount of 
water unless he can and will apply it to a beneficial 
use, and whenever he ceases to apply any part of it to 
such use, his right to have that amount turned out to 
him ceases for the time being and the extra quan- 
tity becomes at once available for another user and 
consumer.” 


In the case of Abbott v. Reedy, 9 Ida. 577 (581), the 
Court said: 


“Tt is true that he (the appellant) had been using 
about two inches per acre, but the law only allows the 
appropriator the amount actually necessary for the 
useful or beneficial purpose to which he applies it. 
The inquiry was, therefore, not what he had used but 
how much was actually necessary.” 


The appellants have no means of procuring the money 
invested in the project other than through the medium of 
payments made by farmers who successfully cultivate the 
soil. The money must come from the land. We have no 
desire, therefore, to impose upon the settlers a duty of 
water or method of irrigation which will not produce 
practical results. We desired to show just what amount 
of water was necessary for the reduced area of land and 
by what manner and method its irrigation could be suc- 
cessfully accomplished. The Court could not take judi- 
cial notice that the appellees had been injured or the ex- 
tent of such injury. Proof must be introduced. Under 
the pleadings the testimony was admissible. 


Refusing leave to Introduce Testimony Explaining the 
Contract. 


(b) The Court said in the opinion (p. 303) : 


“It is to be borne in mind that the evidence touch- 
ing the duty of water was not offered for the pur- 
pose of illuminating the meaning of the writings. 
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Possibly knowledge of what, at the time they were 
executed, was generally understood to be a reason- 
able amount of water for irrigation needs, might be of 
some assistance in determining the meaning of the 
parties attached to the phraseology employed.” 


We had thought at the hearing that the Court took a 
contrary view because it was stated (p. 262): 


“My present impression is that primarily this is a 
question of the construction of this contract and that 
this testimony (as to the duty of water) would not 
assist us in construing it.” 


We were of the view that the Court would render no de- 
cree construing the contract until further parties were be- 
fore the Court (pp. 272-4). We believed the contract, 
upon its face, did not call for explanation. The matters 
set up in the affidavit (p. 308) were, most of them, re- 
ferred to in the argument before the Court. They are 
chiefly historical and are well known to the local courts. 
In order that these matters might be made matters of 
record, they were inserted in the affidavit. There is very 
little in the affidavit outside of the reference to public 
records, 

This was not an application to reopen the case in the 
ordinary sense for newly discovered evidence, but rather 
to bring before the Court the history of this form of con- 
tract as shown by well known public records and docu- 
ments. 

The report of the State Engineer upon the project in 
question had not been presented in evidence for the reason 
that the State Contract having been executed, the ex- 
istence of a proper report by the State Engineer would be 
presumed. 

It was, however, pertinent to show the conditions under 
which the State Engineer acted and this and all of the 


31 


other matters referred to in the affidavit should have been 
considered by the Court. The truth of the reeords referred 
to in the affidavit cannot be disputed. The Court evi- 
dently, however, decided the matter on its merits because 
it says (p. 392): 
“But it is doubtful whether the facts suggested, 
and none other, were admitted to be true, they could 
be given effect.” 


In the management of the case we may have been mis- 
taken as to the proper method of conducting the suit, and 
as to whether or not it was necessary to introduce matter 
explanatory of the contract of the character proposed. 
One of the counsel in this case had much to do with the 
Carey Act contracts and did not desire to appear as a 
witness if such a course could be avoided. We felt that 
the Court would welcome any additional information 
which would throw light upon the contract. We did not 
think the Court would consider the matter from the mere 
standpoint of speed in the presentation of the matter; 
that is too narrow a view. 

Where an interlocutory decree has been rendered, the 
case is still in the control of the Court and an error in 
such decree may and ought subsequently to be corrected 
whenever it is discovered. 

Fourniquet v. Perkins, 16 How. 82. 

Latta v. Kilbourn, 150 U. S. 524 (540). 

Blythe v. Hinckley, 84 Fed. 288 (234). 

Pittsburg C. & St. L. Ry. v. Baltimore & O. R. Co. 
61 Fed. 705 (708). 

N. K. Fairbanks Co. vy. Winsor, 124 Fed. 200 (202). 


The information therefore contained in the affidavit 
(pp. 308 to 391), if pertinent, should be considered. That 
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it was pertinent, will appear in a discussion of other 
points in the case. 


Error in Denying Motion to Dismiss the Bll. 


(c) This action is brought by eight plaintiffs, as 
stated in the bill, in their own behalf and on behalf of 
all persons similarly situated (Par. 10, p. 13; Par. 34, p. 
36). 

It was alleged that the water supply was insufficient 
for more than 30,000 acres of land (p. 26) and that we 
had an available water supply of not over 50,000 acre feet 
(p. 17). That it was necessary to make over the project 
and entirely eliminate a large number of the settlers. 
The present size of the project being 57,348 acres, the 
acreage tio be cut off from the project as it now exists 
would be, according to the pleadings, 27,348 acres. 
Whether the plaintiffs or any of them were located upon 
the area to be cut off or not, or whether those persons 
who were to be eliminated from the project were repre- 
sented does not appear. It is quite true that all of the 
settlers had the same kind of contract, but it is very evi- 
dent from the relief sought that there were at least two 
interests, those who are to remain and those who are 
to be cut off from the project. They were not all simi- 
larly situated. 

They have no common right which the bill seeks to en- 
force. Such right or interest is necessary. | 

Smith vy. Swormstedt, 16 How. 288. 


Therefore, the Court should have before it representa- 
tives of these various interests and the Court at one time 
so indicated (p. 275). The suggestion was not followed. 
There was therefore a fatal defect as to parties and the 
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bill should have been dismissed for this reason. It no- 
where appears that the appellees fairly represent all of 
the interests in issue. 

The motion to dismiss should also have been granted 
for another reason. No equity was stated in the bill. 

The interest of the settlers under the statute is pro- 
portionate (Sec. 1615, R. C.). No settler has a priority 
over another. This is a result of the proportionate in- 
terest. It was also stated in the contract (p. 49). The 
bill sought to have substantially one-half of the project 
eliminated, but the bill did not sustain the relief asked or 
any part of it, for the reason that if any cut could be 
made in the project, it must be a proportionate one in- 
stead of an elimination of an integral part of the project. 

No equity was stated also for the reason that the water 
supply was determined in advance and it is not now open 
to question. Having been approved by the State acting as 
the agent for the settlers prior to their settlement, and 
the settlers having later entered into contracts under 
these conditions, the question of water supply is not now 
open for consideration. 

State v. Twin Falls Canal Co. 21 Ida. 410. 
State v. Twin Falls Canal Co. 27 Ida 728. 


The above cases control and govern this case. 

There were two principal things decided in advance of 
the construction of the project: 

Ist. That the water supply was sufficient; and 

2nd. The amount of the lien to be fixed upon the land 
which was to be paid by the settlers, 

If the question of the water supply is still open for 
consideration, then, likewise, the question of the amount 
of the lien would be open for consideration; but it has 
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been held that the amount of the lien, as settled in ad- 
vance, cannot be changed. 

In the case of the Idaho Irrigation Co. Ltd. v. Pew, 
26 Idae 272 (278), the Court said: 


“Before the state and the constructing company 
can enter into any contract for the reclamation of a 
tract of land, they inust have agreed upon the esti- 
mated cost of construction and the corresponding 
price to be charged for water rights, in order to 
defray such cost. That agreement as to cost is the 
basis of the contract between the company and the 
state. Again, when the company first comes into 
relation with the settler, it must have contractual 
assurauces from him that he will reimburse it for his 
share of this estimated cost, and the settler on the 
other hand must be safeguarded by a fixed contract 
price for the water right if he enters upon the land. 
This arrangement impresses us as not only unavoid- 
able in the very nature of the conditions existing, but 
as eminently fair and just to all parties. If the pros- 
pective settler considers the estimated cost of con- 
struction excessive he need not contract for the pur- 
chase of water rights under that project Heue 
under no compulsion to contract with the company 
at all. He is not dependent on the company when 
he makes his contract with it, for the law does not 
permit him to enter the land before he makes the 
water right contract. If he does enter into a contract 
for the purchase of water rights to be paid for in 
installments, subject to foreclosure if the deferred 
payments are not made, it must be assumed that he 
does so with his eyes open, with the knowledge that 
the contract is one specifically authorized by statute, 
and at the same time receiving the assurance that he 
is protected by the provisions of the national Carey 
Act amendment, the effect of which is, that the len 
cannot attach until the company has fully executed 
its part of the contract. (Childs vy. Neitzel, supra.) 

“After the recitals of the settlers’ contract with 
the company the first article of the agreement begins 
as follows: ‘This agreement is made in accordance 
with the provisions of said contract between the 
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state of Idaho and the company, which, together with 
the laws of the state of Idaho, under which this agree- 
meent is made, shall be regarded as defining the 
rights of the respective parties.” In making that con- 
tract the settler assents to the estimate authorized 
by the state as to the cost of reclamation. Can he 
then be deemed to reserve any right to have another 
or later estimate made of the cost of constructing 
the works? We think not. He has contracted to 
make these payments with full knowledge of all these 
facts and circumstances, and in an action to fore- 
close the lien is estopped and precluded from ques- 
tioning or denying that the price fixed by the con- 
tract represents the actual cost of reclamation and 
reasonable interest thereon, as contemplated by the 
Carey Act 

“Suppose, on the other hand, that the estimated 
cost is largely exceeded by the actual cost of construc- 
tion, as is said to often be the case. Could it for a 
moment be maintained that the construction com- 
pany would be entitled, under authority of the 
national act, to a lien sufficient to cover that in- 
creased ‘actual cost,’ in the face of the contract which 
it had made?” 


The bill was insufficient also for the reason that, in 
case of foreclosure of the liens represented by the set- 
tlers’ contract, the settlers could present such defenses 
as they had. In some cases, the company might have a 
sufficient answer to these defenses. All of the plaintiffs 
who testified upon the point are purchasers from others 
and not original settlers (pp. 185, 171, 189, 159, 167). 
The company might make different answers to the set- 
tlers’ defenses as individual cases might require. They 
ave prevented from doing so in this case. If in individual 
cases the defense was interposed that the settler had not 
received all that he was to pay for the rule would be that 
he might have a deduction made for the difference in value 
between the thing contracted and that received, but if the 
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water right actually received was sufficient for the pur- 
pose and no injury had been suffered, then only nominal 
damages could be recovered and the question would be one 
of fact. It was this rule and this condition that appellees 
desired to avoid (bottom p. 276-7). 

In this case, there was no occasion for the intervention 
of equity as here claimed beeause the settlers could fully 
protect their interests in the cases brought to foreclose 
the hens. The authority of equity to prevent a multipli- 
city of suits does not extend to shutting out such de- 
fenses aS we may have to settlers’ claims. 


Construction of the Contract. 


In the construction of the contract we must consider 
the Carey Act, the State statute, the contract between the 
State and the Construction Company, and the contract be- 
tween the Construction Company and the settler. 

Some consideration of the purpose and history of the 
Carey Act is necessary. The plan of the Carey Act seems 
to have been brought about by reason of the difficulties 
which had arisen chiefly in Colorado and possibly in some 
adjoining States in the construction of irrigation works. 

The individual ditch was doubtless the earliest form of 
irrigation development. 

Next came the co-operative or mutual ditch built by 
a number of settlers for their common purpose. Their 
interests in these canals were sometimes represented by 
shares of stock and sometimes by deeds and occasionally 
by no writing whatever. 

Kinney on Irrigation, Secs. 1459, 1479 to 1489. 
Mead’s Irrigation Institutions, pp. 48-59. 


Chandler’s Elements of Western Water Law, pp. 
106-119. 
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After the cheaper developments were made, it became 
apparent that large capital was necessary, and during 
the period from 1880 to abont 1890 many ditches were 
built throughout the west by corporations organized for 
(hat purpose. 

Annual Report, Office of Experiment Stations, 
Department of Agriculture, 1910, p. 461. 


The general plan of operation of these corporatious 
was to provide a charge for a “water right” and, in addi- 
tion, an annual charge. Instances of this form of con- 
tract may be found in the decisions of the courts. 

Boise City Irr. Co. v. Clark, 181 Fed. 415. 

Wheeler v. Northern Colorado Irri. Co. 17 Pae. 
487. 

Wilterding v. Green, 4 Ida. 473. 


This method of operation, however, was done away with 
either by statutory or constitutional provisions, or by the 
decisions of the courts. 

Mill’s Irrigation Manual, p. 141. 
Idaho State Constitution, Art. XV, See. 4. 


This necessitated the adoption of other methods of 
development and plans were provided whereby corpora- 
tions constructed the works and eventually turned them 
over to the settlers. Some were turned over to the set- 
tlers after a certain amount of stock was sold. These 
seemed to have occasioned little litigation. Others were 
turned over when the “estimated capacity of the canal” 
was sold. Much difficulty arose out of this arrangement. 

Kinney on Irrigation, Sec. 1516-1519. 
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At that time, settlers generally acquired rights of 
priority under a canal by virtue of settlement and culti- 
vation in the same manner as prior rights were acquired 
on a stream by virtue of appropriation. 

Art. XV, Secs. 4 and 5, Idaho State Constiution, 
Sees. 3287, 3289, 3290 and 3291, Revised 
Codes. 

Mellen v. Gt. Western Co. 21 Ida. 353. 


These provisions related to companies “selling water” 
and not to mutual companies, or companies building 
works only. 

The next form of development came under the Carey 
Act and the difficulties which had arisen greatly influenc- 
ed the provisions of the act. 

The remedy for the evils was outlined in the report of 
the State Engineer of Wyoming for the years 1893 and- 
1894, p. 29, as follows: 


“WHat SHOULD BE DONE.” 


“Tth. The location of ditches ought to be in ac- 
cordance with a prearranged plain. The plans of all 
large works ought to be subject to State supervision 
and State approval. The price of water rights ought 
to be fixed by prior contract with the State. They 
should be based on the cost of work, and, in justice 
to both settler and ditch builder, no arbitrary or 
extreme departure from this price should be per- 
mitted. 

“Sth. Land to be reclaimed ought to be reserved 
for actual settlers and users of water. Their oppor- 
tunity to acquire title to such land should be con- 
ditioned on the securing of a water right for the 
land. This is a measure required for the protection 
of both ditch builder and actual home seeker. 

“Oth. No canal should be constructed which con- 
templates furnishing water for hire. Experience has 
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shown that such canals are prolific of controversies 
and that water is supplied at less cost to user when 
the farmers below a canal own and operate it. There 
is a further reason for this. In this State the water 
appropriated goes with the land; if the canal also 
goes with the land it obviates the creation of carrier 
rights as distinct from user rights. 

“10th. Provisions similar to these have been in- 
corporated in the water laws of the foremost irriga- 
tion States of the old world. As an enlightened, 
self-governing State we should not longer disregard 
the teaching of their experience.” 


The original Carey Act had been passed just prior to 
the making of this report and some attention is given to 
it on pages 29 and 30 of the report. In this report like- 
wise much is said under the bead of “Limitations of 
Rights to Water” (p. 32), and these statements show the 
prevailing view among State Ingineers at that time. 

In the report of the State Engineer of Wyoniing for the 
years 1895-96, p. 20, there is an outline showing the ad- 
vantages of the Carey Act and the Wyoming statute enact- 
ed in pursuance thereof from the investor’s standpoint. 
There is also a statement of the advantages from the set- 
tler’s point of view (p. 21). These advantages are stated 
as follows: 


“Ist. Cheap land. Fifty cents an acre; less than 
one-half the price paid under the desert land law. 

“ond. A State guarantee that there is water 
enough in the source of supply and that the canal has 
sufficient capacity to deliver it. 

“Srd. A secure water right. Every owner of a 
home under this law has a title to both clements 
which make it productive. There is no controversy 
as to whether the canal builder owns the water and 
can charge what he pleases, or, as to whether the 
land owner is its possessor and can do with it as he 
pleases. The water rights acquired under this Act 
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belong to neither. They attach to the land reclaimed 
and are inseparable therefrom. 

“4th. An ownership in the canal, a voice in its 
management, security from oppressive water right 
charges, and relief from the perpetual mortgage 
which goes with separate corporate ownership of 
canals.” 


The criticisms of the Carey Act then made appear on 
page 23. At this period of development, State supervi. 
sion was a very popular movement and the plan whereby 
the sufficiency of the water supply and cost of the works 
should be decided in advance was expected to do away 
with all of the difficulties that had theretofore arisen. 
AU settlers under the canal system were to have the same 
kind of water right and disputes between them were to 
be done away with. The supervision of the State was tc 
be paramount. The decision as to the water supply and 
the price per acre were to be final and conclusive. The 
State was acting as the agent for the future settlers. 

In speaking of the Carey Act, it is said in Mead’s Irri- 
gation Institutions (page 25): 


“Trrigators own both the canal and the land, how- 
ever, and know before entering upon the ownership 
what they are to pay for both and that there will 
be an ample supply of water.” 


The period from 1890 to 1900 was a period of consider- 
able development under the irrigation district law and 
the taking over of works built by private corporations 
which had previously failed. The district law provided 
for the assessment of benefits against the land to he 
benefited. 

The Carey Act followed the same plan. The State was 
authorized to assess the benefits against the land to be 
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reclaimed. The amount of this assessment was limited to, 


“the actual cost and necessary expenses of reclama- 
tion and reasonable interest thereon from the date 
of reclamation until disposed of to actual settlers.” 


These provisions of course should receive a fairly liberal 
construction for the purpose of effectuating their ob- 
ject. The Land Board was required to determine in ad- 
vace what assessment would be made and to fix the lien 
upon the land which the settler must pay. 

The lien upon the land once fixed by the Land Board, 
the action as final. 

Idaho Irr. Co. v. Pew. 26 Ida. 272. 
Idaho Irr. Co. v. Lincoln Co. 152 Pac. 1058. 


The terms of the grant were that, 


“the Secretary of the Interior * * * be and here- 
by is authorized and empowered upon proper appli- 
cation of the state to contract and agree from time 
to time with each of the states in which there may be 
situated desert lands * * * to donate, grant and 
patent to the state free of cost for survey or price 
such desert lands.” 


And by the first amendment of June 11th, 1896, the 
State was authorized to create a lien on the Jands. 


“and when an ample supply of water is actually fur- 
nished in a substantial ditch or canal * * * to 
reclaim a particular tract or tracts of such lands, 
then patent shall issue for the same to such state 
without regard to settlement or cultivation.” 


It was claimed by the State of Wyoming that when 
the plan had been approved by the Department of the 
Interior and the contract made between the Government 


and the State, that this amounted to a grant in presenti. 
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The Attorney General of the State, in an opinion to the 
State Engineer, so held. 
Report State Engineer of Wyoming, 1901-2, p. 52. 


Wyoming was the home of the Carey Act idea. Dr. 
Klwood Mead, State Engineer of Wyoming, was probably 
the originator of the idea and Senator Carey, whose name 
the act commonly bears, was its earnest advocate. 

Wyoming was the first State to accept the benefits 
of the act. Idaho followed shortly afterwards and copied 
the provisions of the Wyoming iaw. 

The question does not necessarily arise in this case as 
to whether or not the approval of the plan by the Govern- 
ment is final and conclusive and whether the works being 
thereafter built, the patent must issue. It would be a 
hardship if such were not the case, and this has been 
recognized by the Department of the Interior. 

In his annual report for the year 1911 (pp. 11-12) the 
Commissioner of the Geneva] Land Office, in speaking of 
these projects, says: 

“The importance of this (the examination of pro- 
jects) cannot be over-stated for not only will the 
lands remain segregated for long period of time if 
the order therefor is once made, but in making such 
segregation, the Department is practically com- 
mitted to the feasibility of the proposition submitted 
by the State and people thereafter dealing with the 
State are in a great degree entitled to regard the 
proposition of the State as having received the en- 
dorsement of the Department.” 

Leaving out the question as to whether or not the Gov- 
ernment is finally bound by its acceptance of the plans 
or not, it is unquestionably true that the State is. The 
State enters into a formal contract for the building of 
the works, and this contract, following the provisions of 
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the National Law, is in effect a construction contract 
only. 

Section 1615 of the Revised Codes relates to the pro- 
posal to construct the works and defines the interest of 
the settlers in the works which are to be built as a pro- 
portionate interest. The things that the contract between 
the State and the Construction Company shall contain 
are matters of statutory regulation. 

Section 1621 of the Revised Codes provides that: 

“Upon the withdrawal of the land by the Depart- 
ment of the Interior, it shall be the duty of the board 
to enter into a contract with the parties submitting 
the proposal, which contract shall contain complete 
specifications of the location, dimensions, character 
and estimated cost of the proposed ditch, canal or 
other irrigation works; the price and terms per acre 
at which such works and perpetual water rights shall 
be sold to settlers, and the price and terms upon 
which the State is to dispose of the lands to settlers. 
This contract shall not be entered into on the part of 
the State until the withdrawal of the lands by the 
Department of the Interior and the filing of a satis- 
factory bond on the part of the proposed contractor 
for irrigation works, which bond shall be in a penal 
sum equal to five per cent of the estimated cost of 
the works, and shall be conditioned for the faithful 
performance of the provisions of the contract with 
the State.” 


The contract to be drawn under this statute is clearly 
a coustruction contract. The bond given is for the con- 
struction of the works. 

Under Section 1622 of the Revised Codes, the forfei- 
ture of the bond is to take place upon a failure to con- 
struct the works. The whole plan of the State statute 
is in conformity with the Act of Congress. 

A water permit having been taken out for the benefit 
of the land on the project and the water supply represent: 
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ed by this permit having been determined in advance to 
be sufficient, the rights of the settlers having been de- 
fined by the statute as being a proportionate right in this 
water supply, it was not necessary that the statute should 
require anything further in the contract with the State 
than the construction of the works and the giving of the 
bond therefor, and it was upon this plan that the statute 
was drawn and the proceedings under it had. 

That the contract is only a construction contract has 
been definitely settled by the State. 

The rules and regulations of the State Board of Land 
Conunissioners in relation to the Carey Act, adopted June 
LOth, 1905, page 6, states as follows: 


“The company entering into this contract with the 
state is related to the undertaking simply as a ‘con- 
struction company, whose duty it will be, under the 
provisions of the state law and terms of the contract, 
to build a canal under the supervision of the state; the 
money spent in such construction being secured by 
the land which the canal is designed to irrigate. The 
works will be sold to the settlers who enter the land, 
at a price agreed upon with the state. Before the set- 
tler may enter the land, however, he must contract to 
purchase a share in such works for each and every 
acre of land which he desires to enter, each of the 
shares representing a certain carrying capacity in the 
canal system which in every case will be sufficient to 
deliver the water required for the irrigation of his 
land.” 


And the same provision is found in the rules and regula- 
tions of the Land Board adopted October 16th, 1909, page 
6, and this construction has been followed by the Supreme 
Court of the State. 

State ex. rel. West vy. Twin Falls Canal Co. 21 Ida. 
410 (see bottom of page 424). 

Idaho Irrigation Co. vy. Lincoln County, 152 Pace. 
1058 (1061). 
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The lower Court said (p. 286) : 
“Phe clear purport of the entire instrument is the 
sale of the water right and that is undoubtedly the 
sense in which the company expected it would be un- 


derstood and in which it was understood by the set- 
iler.”’ 


The view of the lower court does not accord with the 
statements of the Land Board or the decisions of the Su- 
preme Court, or the policy of the law under which the 
contract was drawn, or, as we will show later, with the 
contract itself. 

The history of the act in Idaho and the contracts made 
under it further illustrate the view to be taken of the con- 
tract. This history is shown in the affidavit filed with 
the application to introduce further testimony (pp. 308, 
391). 

In 1899, about the time when the Carey Act idea began 
to gain headway in Idaho, the State Engineer and At- 
torney General of the State prepared a compilation of 
the irrigation laws and a set of regulations for the use 
of the State Land Board and the State Engineer’s office 
in relation to the Carey Act and in connection therewith, 
prepared a form of contract to be made between the 
State and persons desiring to construct irrigation works 
under the terms of the Carey Act (p. 308). <A copy of this 
form of contract is attached to the affidavit. It is found 
in the rules and regulations of the State Land Board of 
1899, at page 100 to 107, and in the record herein at 
page 319 to 338. 

In this form of contract, the interests of the settlers 
in the works were described as “shares or water rights” 
(p. 321) and the plan proposed was to convey by deed to 
each entryman of land 
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“a water right or share in the said canal for each 
and every acre owned, filed upon or purchased from 
ties Sitte.” 


In one or two of the earlier contracts this method was 
used but it was found that it was necessary to provide 
the settlers with an organization in order to levy assess- 
ments and take proper care of the irrigation works, so 
that in subsequent contracts it was provided that a cor- 
poration should be organized for the purpose of operating 
the canal and that the water rights or shares in the canal 
should be represented by shares of stock in the company 
which was to own and operate the canal, commonly called 
the Operating Company. This idea was first incorporated 
in the contract between the State and the Twin Falls 
Land & Water Company (p. 348). 

In the form of contract originally drawn, paragraph 
nine related to the water supply which the settler was to 
receive (p. 326), the relevant portion of this contract being 
as follows: 

“The said party of the second part shall, upon the 
sale of shares or water rights in said canal as here- 
inbefore provided, dedicate the said shares or water 
rights to the land owner, or entered by the same per- 
son or persons purchasing such shares, and the terms 
of said dedication shall provide that each and every 
acre of land owned or entered under the provisions 
of the act first mentioned in this contract, by the 
person or persons purchasing said shares, shall have 
i right to the use of at least ................ acre feet of 
water to be delivered from the said canal during each 
and every irrigating season, said amount to be meas- 
ured at or within one-half mile from the place of 
intended use, in such quantities and at such times as 
the condition of the soil, crops and weather may 
determine, but according to such rules and regula- 


tions based upon a system of distribution of water 
to the irrigators in turn or by rotation, as will best 
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protect and serve the interests of all the users of 
water from this canal system. It is agreed that said 
system of distribution by rotation shall be devised 
by the said party of the second part, and that it shall 
meet the approval of the State Engineer.” 


The provision contained in the ninth paragraph of said 
contract was first found in the contract with the Ameri- 
can Falls Company made in 1901 (p. 333); in that con- 
tract it being provided that two and one-half acre feet of 
water should be delivered to the settler during each irri- 
gation season. 

In the Mullins contract, made in 1902 (p. 835), it was 
provided that the settler should have the right to the 
use of at least three acre feet of water to be delivered from 
the said canal during the spring flow of the Malade River 
during each and every irrigation season, said amount to be 
measured at or within one-half mile from the place of in- 
tended use in such quantities and at such times as the user 
thereof may desire when the supply is plentiful, but dur- 
ing periods of scarcity it shall be delivered to the users 
in such heads and at such times as the condition of the 
soil, crops and weather may determine, etc. The flow 
of this stream was large during the early spring and much 
less later on; hence the provision that three acre feet 
might be applied early in the spring in order that the 
eround itself might be used as a reservoir so far as pos- 
sible. 

Report State Engineer 1899-1900 p. 75. 


The next contract was with the Twin Falls Land and 
Water Company in 1903 (p. 337). It was in this con- 
tract that provision was first made for a corporation 
to operate the canal and for certificates of stock represent- 
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ing the interests of the settlers. The ninth paragraph of 
the contract was therefore changed accordingly. It reads 
as follows (p. 350) : 


“The certificates of sale of water rights and the 
certificates of shares of stock of the Twin Falls Canal 
Company, Limited, shall each upon being issued to 
the purchaser or holder of land under the canal sys- 
tem, be made to indicate and define in the contract 
or certificate, as the case may be, the amount of 
water, to wit: One-eightieth of a second foot allotted 
to each acre represented thereby, and carrying ecapa- 
city of the canal sufficient therefor, the water to be 
delivered from the canal during each and every irri- 
gation season, said amount to be measured at or 
within one-half mile of the place of intended use in 
such quantities and at such times as the condition of 
the soil, crops and weather may determine, but ac- 
cording to such rules and regulations based upon a 
system of distribution of water to the irrigators in 
turn and by rotation as will best protect and serve 
the interests of all the users of water from this canal 
system. It is agreed that said system of distribution 
by rotation shall be devised by the said party of the 
second part and used by it during the period while it 
retains the management of said system, and that it 
shall meet the approval of the State Engineer.” 


There is an additional distinguishing feature of this 
pvovision. Before this time the contracts had provided 
for the delivery to the settler of a certain number of aere 
feet of water. In this contract that provision acas elim- 
nated, 

The next contract made was with the Twin Falls-North 
Side Land & Water Company (p. 380). The numbering 
of the paragraphs was changed and number nine appears 
in this as number ten, as it does in the contract in issue. 
The contract m issue follows in form the North Side con- 
tract above mentioned. These contracts show the history 
of this provision. 
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The contract involved in the case of State v. Twin Falls 
Canal Co. 21 Ida. £10, a governing case on the questions 
involved, is in this record (1x. D. p. 337). 

Prior to the making of this form of contract in 1899, 
water right appropriations had generally been looked upon 
as giving the appropriator a right to a continuous flow 
throughout the irrigation season or longer. Contracts 
and deerees were frequently looked at in the same light. 
Investigations just prior to this tine had been extensively 
carried on by the Government in regard to the duty of 
water. 


See Bulletin 86, Department of Agriculture. 


Numerous reports from special agents throughout the 
west were made upon this subject. 


See report of Irrigation Investigations in 1901. 


There had been much criticism of contracts calling for 
a continuous flow. In Bulletin No. 86 (Use of Water in 


Irrigation, Report of Investigations in 1899), it was stated 
(p. 20): 


“Where decrees or contracts provide for the de- 
livery of a continnous flow, it is pre-supposed that ir- 
rigators use water in this matter. This is not in ac- 
cord with the best practice. Irrigators do not need 
water all the time. Few use if half the time. If they 
are required to pay for a continuous flow, they usual- 
ly pay for something they do not get and always for 
what they do not need. The best practice provides 
for rotation on the part of irrigators in the use of 
water and the use of a larger volume of water for 
only a period of the time. Where this occurs, a dif- 
ferent unit of measurement (from the inch or cubic 
foot per second) is desirable because it is not the con- 
tinuous delivery of a stream of a designated size 
which is paid for but the .total volume furnished 
during the whole or any part of the irrigation season. 
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The growing recognition of the fact that a continu- 
ous flow of water does not correspond to the needs 
of irrigators has recently brought into use another 
unit of volume, the acre foot.” 


It was further stated (p. 21): 


“Contracts which provide for the delivery of a 
uniform constant flow are as a rule wasteful of water. 
They are not therefore to the interests of either ditch 
companies or the public.” 


In the rules and regulations of the State Engineer's 
office issued in 1899, page 119, the State Engineer of 
Idaho discussed the question of continuous flow. The 
State Engineer said in regard to this continuous flow (p. 
120) : 

‘When practiced by a multitude of small users it 
leads directly to extravagant use and unnecessary loss 
of water * * *, Distribution by rotation is the 
system based upon the delivery to each user in turn 
or by rotation with other users from the same canal 
or main lateral such serviceable irrigating heads as 
his crops or soil might demand during the seasons of 
plentiful supply and a proportional part of the total 
available supply during seasons of scarcity; such 
proportion being based upon the priorities of the 
rights of users. This system for the distribution of 
water is as old as irrigation itself and it is only 
through its practice that the water supply of any arid 
region can be given its highest efficiency.” 


The whole matter of the distribution of water to irri- 
gators is quite extensively discussed in this report (pp. 
119 to 125), and the influence of the views of the State 


Enginecr is found embodied in the ninth paragraph of 
the form of Carey Act State contract prepared by the 
State Engineer and the Attorney General jointly at that 
time (pp. 326, 308). 

The State Engineer likewise discussed this matter in 
his biennial report for the vears 1899 and 1900, p. 84. 
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When it came, however, to executing contracts calling 
for a definite number of acre feet of water, it was found 
that there was a lack of information upon this subject. 

The State Engineer, in his biennial report for 1899 and 
L900 (p. 86), says: 

“TI ain free to admit that notwithstanding the two 
years of study of this question in the Boise Valley, 
we know but little regarding the actual duty of 
water. To make observations which would enable 
one to safely estimate the duty of a given volume of 
water would require a careful study of the subject ex- 
tending over years. The general results attained, as 
shown by the table, indicate, however, that it is pos- 
sible to attain a very high duty in this valley. From 
the observations made, I think we may safely esti- 
mate that the average depth required for irrigation 
here will be from two to two and five-tenths acre 
neet.* 


As perviously noted, the American Falls contract call- 
ed for two and one-half acre feet (p. 384) and the Mul- 
ims Canal & Reservoir Company for three acre feet (p. 
335) under the special circumstances of that project. 

Report State Engineer, 1899-1900, p. 75. 


When the next contract was drawn, which was one call- 
ing for the irrigation of 240,000 acres of land, the pro- 
vision, as before stated, was omitted. The reasons for the 
omission of this provision are stated in the affidavit (pp. 
ee, ol? ). 

Under the Carey Act plan, a water permit for the en- 
tire project was to be taken out in exactly the saine way 
as a water permit for a single farm. It was first nec- 
essary to determine whether this was sufficient. If it was 
sufficient, then the only question remaining was the 
method of distribution among the people using the sup- 
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ply. The rotation method was considered the most mod- 

ern and up-to-date, the one which had been found neces- 

sary wherever irrigation was extensively practiced. 
State v. Twin Falls Canal Co. 21 Ida. 410 (441). 


If the water users, however, had the right to demand a 
certain flow of water, whether needed or not, it might 
greatly interfere with an effective system of rotation. 

It might prevent the shifting of water from place to 
place, as the best interests of the tract required. 

In some respects, the fixing of an amount to be given 
to a farmer measured in acre feet was as objectionable 
as the fixing of a continuous flow of an inch or a second 
foot to any given number of acres. It was expected that 
practice and experience would show just what could be 
done by the rotation svstem and that this plan should 
be devised by the company building the works which would 
employ capable engineers for that purpose. The water 
was to be delivered under rules and regulations which, of 
course, must be reasonable but only at such times as the 
condition of the crops required. It was thought that the 
highest duty of water and the best conservation of the 
waters of the State would result from this practice. 

We think the reason for dropping this provision of the 
contract with regard to a definite number of acre feet 
reasonably appears from the fact itself without further ex- 
planation. <All the contracts following the contract men- 
tioned up to the time of the execution of the contract with 
the State here in question (p. 54) followed the same plan 
aud omitted any reference to a definite number of acre 
feet of water to be delivered. Tt was under these cireum- 
stances that the contract in question was drawn. 

There was another consideration also. The Reclamation 
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Act was passed in 1902, before the execution of the con- 
tract Wxhibit “D” (p. 337) with the Twin Falls Land & 
Water Company in 1903 above mentioned, this being the 
contract which first omitted any reference to a definite 
number of acre feet. 

Section 8 of the Reclamation Act provided: 


“That the right to the use of the water acquired 
under the provisions of this act shall be appurtenant 
to the lands irrigated and beneficial use shall be the 
basis, the measure and the limit of the right.” 


In the form of articles of incorporation for water 
users’ associations on reclamation projects, Art. V, Sec. 
6, Mill's Ivrigation Manual (p. 301), it was provided : 


“The amount of water so to be delivered to such 
‘owner shall be that proportionate part of all stored 
and developed water, the storage or development of 
which is or may be affected by this association, or by 
means of works under its control, management or 
direction, or which may become available for distri- 
bution by this association from irrigation works built 
by the National Government during any irrigation 
season as the number of shares owned by him shall 
bear to the whole number of valid or subsisting shares 
of the association and then outstanding to be deliver- 
ed to and upon said lands at such times during such 
Season as he may direct.” 


The water right application for lands in private owner- 
ship (Form B) provides, in paragraph two thereof, as 
follows : 


“The measure of the water right for said land is 
that quantity of water which shall be beneficially 
used for the irrigation thereof, but in no case ex- 
ceeding the share proportionate to the irrigable acre- 
age of the water supply actually available as de- 
termined by the project manager or other proper of- 
ficer of the United States.” 
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The Departinent of the Interior issued a series of ques: 
tions and answers relating to the Reclamation Act and 
its operation, of which the following questions and ans- 
wers appear (p. 36) : 

“QQ. Iiow much water will be furnished for the 
land? 

“AL Such amount as may be available from the 
works controlled by the United States not to exceed 
the amount necessary for the proper irrigation of the 
land. This quantity will be duly announced for each 
project when the Secretary of the Interior gives the 
public notice under Section 4 of the Act. 

“Q. What assurance has he of a sufficient supply? 

“A. The water users’ association is required to 
linit the land represented by its shares to the area 
which the Government has determined can be culti- 
vated to the highest efficiency.” 


Questions and answers will be found as follows in the 
pamphlet containing “Information Compiled by the United 
States Reclamation Service, January Ist, 1910, for the 
Payette-Boise Irrigation Project” (p. 11): 

“Q. How much water will be furnished for the 
land? 

“A. Such amount as may be available from the 
works controlled by the United States not to exceed 
the amount necessary for the proper irrigation of the 
land.” 


The plan of operation under the Carey Act is mueh the 
same as that adopted under the Reclamation Act. In one 
case, the question of water supply and the feasibility of 
the works is presented to the State and National authori- 
ties. In the other, to the National authorities. In beth 
cases, the amount of the water supply to which a person 
is entitled is a proportionate part of the entire supply 
for the project. 


A canal system on a project so large as this is made up 


a) 


of many miles of canals of varying sizes. To present the 
detailed specifications of these canals would be an un- 
necessary labor. The thing to be considered ts whether 
or not the canal will carry sufficient water and, therefore, 
it is most convenient to describe the canal as a canal hay- 
ing a size sufficient to carry a certain described amount 
of water. 

Likewise with the reservoir. In order to determine its 
capacity, very extensive surveys are necessary and com- 
plicated computations. The specifications in regard to 
the dimensions of the reservoir are unncessary provided 
it has a certain size; therefore, it is most convenient to 
describe a reservoir by the amount of water that it mav 
hold. 

There is another important matter in irrigation prac- 
tice, and that is the “head” of water that is to be carried 
in the canal system. 

State v. Twin Falls Canal Co. 21 Ida. 410 (4387). 


The size of the canals governs the “head” that can be 
delivered through them. 

The water supply for the entire tract having been de- 
termined to be sufficient, the head of water to be carried 
having been provided for, the next thing is to determine 
the method of distribution, whether by continuous flow 
or by rotation. These matters are all provided for in the 
manner indicated in the contract in. question (p. 42). 

The size of the reservoir is provided, as follows (p. 44): 


“The reservoir formed by the dam will have a sur- 
face area of over 3,000 acres, an available capacity 
of 180,000 acre feet and will extend southward from 
the dam a distance of approximately twelve miles.” 


The contract also further states as follows (p. 48) : 


“And it is agreed and understood that the dam 
hereinbefore mentioned shall be constructed so as to 
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provide a reservoir for the impounding of 180,000 
acre feet of water, which amount, in addition to the 
normal flow of said stream during the irrigation 
period, has been determined to be suffictent to fur- 
nish 2.75 acre feet of water per acre for each acre of 
land to be irrigated.” 


This is a description of the size of the reservoir and a 
statement that a water supply with the aid of this dam 
had been predetermined to be sufficient to furnish 2.75 
acre feet of water per acre. This is the only place in the 
contract where the amount of 2.75 acre feet of water per 
acre is mentioned. 

The size of the tunnels and canals is likewise specified 
by their carrying capacity. The main canal was to have a 
capacity of 1,000 second feet, which was likewise the capa- 
city of the tunnels (p. 45). 

It was further stated (p. 48) : 


“And the second party promises and agrees to build 
and construct the canal and lateral system of suffi- 
cient capacity to deliver water to the users thereof 
at the rate of .01 of a second foot per acre for each 
acre of Jand to be irrigated.” 


It was further provided (p. 50) that each of the shares 
should 
“represent a carrying capacity in said canal sufficient 


to deliver water at the rate of .01 of one cubic foot of 
Water per aére per second of time * * *” 


And it was also provided that (bottom of page 50): 


“said irrigation systein, however, is to be built in ac- 
cordance with the plans heretofore filed with the 
Board which system, according to said plans, has 
been determined by the State Engineer to have the 
carrying capacity hereinbefore mentioned.” 


It will thus be seen that the carrying capacity of the 
canals was predetermined; also that the capacity in re- 


om 
spect to the reservoir system had likewise been prede- 
termined. 
Paragraph ten of the contract (p. 54) provided as fol- 
lows: 
“The certificate of shares of stock of the Salmon 
River Canal Company, Limited, shall be made to in- 
dicate and define the interests to be represented in 
said system, to wit, a water right of .01 of a cubic 
foot per second for each acre of land irrigated as pro- 
vided in paragraphs TV and VIIT of this contract, and 
a proportionate interest in the said canal and irri- 
vation works based upon the number of shares ulti- 
mately sold therein.” 


In the contract which was given to the settler, and 
which was signed by him, a copy of the stock certificate 
was incorporated (p. 64), and reads as follows: 

—— — Shares 


Se TCS TS a8 ig 6) C101 Se is the owner of 
eerie shares of the capital stock of the Salmon 
River Canal Company, Limited. 

“This certificate entitles the owner thereof to re- 
ceive one-huudredth of a cubic foot of water per acre 
per second of time for the following described land: 
ae , in accordance with the terms of the 
contract between the State of Idaho and the Twin 
Falls-Salmon River Land and Water Company and 
this certificate also entitles the owner to a propor- 
tionate interest in the dam, canal, water rights and 
all other rights and franchises of the Twin Falls-Sal- 
mon River Land and Water Company, based upon the 
number of shares finally sold in accordance with the 


said contract between the said company and the State 
of Idaho.” 


In regard to this stock certificate, we say this—we are 
entirely willing that the owner thereof should receive .01 
of a cubic foot of water per second of time for his land; 
that is a description of the head of water he is to receive. 
It is well settled that water for irrigation purposes is not 
needed all of the time. 
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Bulletin 86, Department of Agriculture, p. 20. 
Report State Engineer, Idaho, 1899-1900, p. 84. 
Hufford vy. Dye, 162 Gal. 147. 


How frequently shall he receive water? 

The certificate was made in accordance with and in 
conformity with the contract between the State and the 
Company and refers to it. The contract between the 
State and the Comypany (p. 54) provides what the certi- 
ficate shall contain, and furthermore provides in the same 
section that water shall be delivered, 


“in such quantities and at such times as the condi- 
tion of the crops and weather may determine, but ac- 
cording to such rules and regulations based upon a 
system of distribution of the water to the irrigators 
in turn and by rotation as will best protect and serve 
the interests of all the users of water froin the said 
canal system.” 


This provision of the contract answers that question. 

But who is to devise the system of distribution? 

That is also answered by the same section of the con- 
tract (p. 55), which says: 

“It is agreed that said system of distribution by 
rotation shall be devised by the party of the second 
part and used by the Salmon River Canal Company, 
Limited, in case the necessity arises during the period 
while it retains the management of the Salmon River 
Canal Company, Ltd.” 


It goes without saying that the system must be a rea- 
sonable one and we may add here that we have no desire 
to establish any other. Our only security for our money 
is the hen upon the land to be reclaimed. If it is not sue- 
cessfully reclaimed, our security will be worthless. Un- 
reasonable regulations or an impracticable plan would be 
of no value to us. It was expected that the plan would 
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be devised by able engineers as the result of actual ex- 
perience and practice on the tract 

The next question that may be asked is: 

What. is the total amount of water to be delivered? 

The answer is that the statute provided that the interest 
of the settlers should be proportionate in the common sup- 
ply; that a water permit of 1,500 second feet for the irri- 
vation of 150,000 acres, or one second foot for every 100 
acres, was taken out for the project; that it was prede- 
termined that this amount was sufficient, that this amount 
existed, and that the settler’s interest as defined by the 
statute and the contract was a proporionate interest there- 
in. It was never intended that a continuous flow method 
should be adopted. 

It is our contention that we are prepared to deliver a 
head of water of .01 of a second foot and there is no dis- 
pute on that point, the size of the ditches being suffi- 
cient. 

It is also our contention that we are able to deliver this 
frequently enough, under the regulations that we are au- 
thorized to make, to produce satisfactory, practical, agri- 
cultural results upon the reduced acreage of the project. 

It may be noted that the contract provided that the ro- 
tation system should only be used 

“in case the necessity arises during the period while 
it (the Construction Company) retains the manage- 
ment of the Salmon River Canal Company, Limited, 
(the Operating Company).” 

This provision was inserted in order that it might not 
be obligatory upon the Construction Company to devise 
the rotation system and put it in use unless the condi- 
tions required it, as such a system would eal) for addi- 
tional ditch-riders, more care in the measurements of the 
supply and greater expense. 
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It was unnecessary also for the contract to provide that 
the rotation system must be used in perpetuity. Tt was 
considered sufficient if this system was established and 
put in use in the early stages of the project. The set- 
tlers, of course, after taking over the project, would be 
entitled to operate it as they pleased. 

We contend that under the provisions of the contract 
we are only obliged to deliver such an amount of water 
as may be necessary according to the condition of the 
crops, and that for this reason, as well as those heretofore 
urged, the question as to the sufficiency of the water sup- 
ply which was put in issue by the pleadings must he one 
of the matters necessarily determined by the Court. 

There was another feature of the contract. It was not 
drawn witheut what were supposed to be safeguards to 
the settler. Fifteen hundred second feet of water was ap- 
propriated for 150,000 acres of land (p. £7). or, in other 
words, an allotment of one second foot for every 100 acres. 
One share of stock in the operating company was to be 
issued for each acre of land (p. 538) or a total of 150.000 
shares. 

Considering, however, that it might be possible that 
the canals would not be built to their full capacity, it 
was provided : 


“In no case shall water rights or shares be dedi- 
cated to any lands before mentioned, or sold hevond 
the carrying capacity of the canal.” 


It was also stated in the contract that the carrying ¢a- 
pacity specified in the contract had been determined to 
be sufficient (bottom page 50). WA permit for 1,500 second 
feet having heen taken ont and the supply having heen 
found to be snfficient, it was further provided in the con- 
{ract that there should be no sales in excess of the amount 
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represented by the permit, the provision being as follows 
ip. Ge) : 
“In no case shall water rights or shares he dedi- 
cated to any lands before mentioned or sold) * * * 


in exeess of the appropriation of the water there- 
fer.” 


The words “appropriation of water” in this clause re- 
fer to the appropriation represented by the permit taken 
out for the project (p. 47). 

At the time of the making of these contracts no ques- 
lion as to water supply arose. That had been examined 
into and settled. The contracts with the settlers were 
practically all made in the month of June, 1908, hefore 
the record of the water supply of subsequent years had 
been gathered. This was not a provision liniting sales 
to the amount of water thereafter found to exist, because 
the State Engineer had just reported that the supply 
was sufficient. 

Let us consider now the views of the contract taken by 
the Court: 

The Court construes the contract to promise to the set- 
tler unequivocally a certain definite amount of water and 
then proceeds to find that amount is 2.75 acre feet per 
acre. 

Let us see how the Court arrives at the conclusion that 
there is a promise in this contract to deliver a certain 
specific amount of water rather than a proportionate in- 
terest in the entire water supply, which had been pre- 
determined to be sufficient. 

In the first place, the Court says that it was highly im- 
probable that the settlers would have signed a contract to 
pay $40.00 an acre for the mere chance of sharing with an 
mdefinite number of others in a projected irrigation sys- 
tem, and the Court further says: 
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“Can it for a moment be supposed that even the 
most susceptible could be induced to sign contracts 
if they were informed that the company would give 

* * no assurance of any specific quantity, no 
undertaking that any given amount would be avail- 
able for the project as a whole and no guaranteed 
limit upon the number of aeres for which water 
rights would be sold?” 


In answering this, let us take the situation as it was. 
At the time the water sunnly had been examined into and 
approved by the State Engineer, the plan had been ap- 
proved by the Department of the Interior and the con- 
tract with the State was made on the 30th day of April, 
1908. The contracts in question were made in the month 
of June, 1908. There was then no subsequent experience 
to show that the water supply was in any respect insuf- 
ficient. ‘There was no occasion for the Company to make 
any representations about the matter because the State, 
in the exercise of its authority, had determined the ques- 
tion, and, furthermore, the Company made no such rep- 
resentations. 

The plaintiffs introduced their Exhibit No. 17 (p. 147), 
purporting to be the Company’s advertisement in regard 
to these lands, and while it appears upon its face (p. 147) 
that it was not issued until after 70,000 acres were filed 
upon in the month of June, 1908, and while, as a mat- 
ter of fact, it was the advertisement of a gentleman who 
was pushing a town which was named after him (p. 155) 
wud was not really the advertisement of the Company, still, 
we may take this as it is in the record as an illustration 
of the point and it will be found that the inducing clause 
(p. 148) of the settlement of these lands was that the 


“State Land Board supervises the entire construction 
of the irrigation system and dams. The Land Board 
advises and looks after the interests of the settlers.” 
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And the claim as to the water supply (p. 152) was no 
more extravagant than the statement of the State Engi- 
neer in his report upon the project (p. 389). 

It was State supervision and approval that induced the 
people to enter these lands. The situation was the same 
as on reclamation projects. There was no occasion for 
the Company to make any promises, and, contrary to the 
view taken by the Court, there was a guaranteed limit 
upon the number of acres for which water rights would 
be sold. 

As previously stated, a water permit was taken out for 
150,000 acres. This was the original limit, which was 
afterwards reduced as heretofore stated. 

The Court, in its opinion, called attention to the rep- 
resentation (p. 283), but, as previously stated, these rep- 
representations were little less than the repetition of the 
report of the State Enginer. 

Next, the Court goes to the consideration of the con- 
tracts and particularly calls attention to the so-called set- 
tlers’ contracts (Exhibit C, p. 62). The Court says that 


“a, printed form was prepared by the Company and 
offered to the public” (p. 284). 


And further on, invokes the rule that 
“a printed form of agreement will be construed most 
strongly against the party by whom it is prepared” 
(p. 290). 

There is no testimony in the record to sustain this. No 
doubt the original draft of this contract was prepared 
by the Company, but the contract as it stands was the 
iorm of contract that was approved by the State. This 
was well understood by both sides and the opposing coun- 
sel stated 


“the settler’s contract was submitted to the State an- 
thorities and was there passed upon” (p. 259). 
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There was a reason for this. The State statute pro- 
vided that land entries could not be made on this tract 
unless a copy of this contract was presented with the 
entry (Sec. 1626, R. C.). The rule invoked by the Court, 
therefore, in regard to the use of a printed form was with- 
out foundation. 

The Court next considers the terms of the stock certi- 
ficate which appeared in the printed form of settlers 
contract (p. 284) and concludes (p. 286) that the import 
of the instrument standing alone, as it would be under- 
stood by an intelligent layman, is not open to debate. 

“ft is a contract for the sale of a specific water 
right of .01 of a second foot per acre for each acre of 
land described and as an incident thereto, a propor- 
tiohnate interest in the irrigation system.” 


The Court further says: 


“the clear purport of the entire instrument is the 
sale of the water right and that is undoubtedly the 
sense in which the company expected it would be 
understood and in which it was understood by the 
SeLtier: 7 


The Court further says that this 


“would impart a right in the owner at any time he 
had need and so long as he had need to divert and 
use a stream of the magnitude thus described. The 
question of the quantity of water in cubical measure 
would rarely arise for no one would be interested im 
‘alle it Wee 


We may well admit that it would impart a right in the 
owner at any time he had need “and so long as he had 
need” to divert and use a stream of the magnitude deserh- 
ed. That is exactly the point—who was to decide the 
question as to how long he needed it? We answer that 
under the terms of the contract that this question of the 
rotation system and its plan of operation was to be de 
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cided by the Company in the first instance, with the under- 
standing, of course, that the plan of rotation must be rea- 
sonable (p. 55). With this understanding, the descrip- 
tion of .01 of a second foot. per acre is the deseription mere- 
ly of the head of water that will be used when such use 
takes place. The question of the quantity of water in cu- 
bical measure is of vital interest to the project and the 
company conducting it. The difference between the care- 
ful and economical management of the water supply and 
the old-time careless method of continuous flow means a 
difference of many thousands of acres. Furthermore, in 
construing this provision in the stock certificate, it must 
be remembered that 150,000 acres of land were to be water- 
ed with 1,500 second feet of water, or, in other words, that 
there was an allotment of one second foot of water for 
every 100 acres of land, and this, upon the face of the 
papers, was the proportionate interest of the settlers in 
the project. This supply, however, not to be delivered 
continuously but as needed. It was known, of course, 
that this supply did not always exist in the stream. The 
State Engineer thought that the normal supply would be 
sufficient up to about the month of July (p. 390) and for 
this reason the building of the reservoir was necessary. 

The amount of the water supply to be furnished to each 
settler was not contractual—it was statutory. As before 
stated, the permit to appropriate water must be taken 
out for the project. The sufficiency of the supply rep- 
resented by this permit must be passed upon by the State 
Kngineer (See. 1618, R. C.). If he disapproves, the pro- 
ject must be dropped (Sec. 1619, R. C.). If not, it is then 
up for approval by the Land Board. The permit is taken 
out for the irrigation of a definite area of land and not, 
is might be implied from the decision of the Court, for an 
indefinite area, and by statute, the interest of the settler 
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in this water supply is a proportionate interest (Sec. 1615, 
R. C.), the statute providing 
“said perpetual rights to embrace a proportionate in- 


terest in the canal or other irrigation works, together 
with all the rights and franchises attached thereto.” 


These “rights and franchises” are the water rights. 
State v. Twin Falls Canal Co. 21 Ida. 410 (428). 


Land opening and the making of contracts follow im- 
immediately after the making of the State contract. In this 
casc, only a month apart, and the contracts were made in 
the light of the then existing circumstances instead of the 
conditions and circumstances which surround the project 
today. 

After arriving at the conclusion that the contracts call- 
ed for a certain definite amount of water, the Court then 
proceeds to discuss the question as to what this amount 
is and holds that: 


“A right was contemplated sufficient to enable the 
settler to receive water at the rate of .01 of a second 
foot per acre continuously during the season of ac- 
tual irrigation needs, the amount of which the par- 
ties estimated and understood to be 2.75 acre feet 
and this view I am inclined to adopt.” 


We thought that we were entitled to deliver the .01 of 
a second foot per acre under the rotation system as pro- 
vided in the State contract, but the Court here holds that 
we are to deliver water 


“at the rate of .01 of a second foot per acre continu- 
ously during the season of actual irrigation needs.” 


There is nothing in the contract whatever to justify the 
word “continuously.” It is in flat contradiction of the 
express terms of the contract providing for a rotation 


system. 
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The Court then goes on to find that the amount is 2.75 
acre feet. 
The only place in any of the contracts where that 
amount is referred to is in the State contract (p. 48), 
where the language used is as follows: 


“It is agreed and understood that the dam herein- 
before mentioned shall be constructed so as to provide 
a reservoir for the impounding of 180,000 acre feet 
of water which amount, in addition to the normal 
flow of said stream: during the irrigation period has 
been determined to be sufficient to furnish 2.75 acre 
feet of water per acre for each acre of land to be ir- 
rigated.” 


Two and three-fourths acre feet for 150,000 acres would 
call for a total flow of 412,500 acre feet. The State En- 
gineer estimated that 


“over 400,000 acre feet of water can be impounded 
annually for use on the 150,000 acres of land” (p. 
390). 


our hundred thousand acre feet for 150,000 acres of 
land would be 2.66 acre feet for each acre, but it must be 
remembered in each of these instances that the State En- 
gineer is speaking of the run-off of the stream, or, in other 
words, the amount to be measured into the reservoir. 

In making water appropriations in Idaho, the point of 
measurement is at the point of diversion from the com- 
mon supply, the user to stand the transportation losses. 

Bennett v. Nourse, 22 Ida. 249 (254). 


In this case the entire river is taken in at the head of 
the reservoir. On an ordinary project, the place of meas- 
urement would be the point of diversion from the stream. 

State v. Twin Falls Canal Co. 21 Ida. 410. 


Here it should be at the head of the reservoir. 
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The amount which the project was entitled to use from 
the stream was fixed by the permit taken out for the pro- 
ject (p. 47) at 1,500 second feet. In order that the farm- 
ers might secure their proportionate parts of this water, 
it was necessary to have a place of measurement in order 
to determine their rights among themselves, and for this 
purpose it was provided (top page 55) : 


“Water shall be measured to users from the place of 
diversion at the main laterals of such irrigation sys- 
tem.” 


There was a definition in the contract of a main lateral 
(p. 57). The Court in the decree provides that the com- 
pany contracted to provide water, 

“at the rate of 2.75 acre feet per acre measured at the 
port of delivery from the system in the consumers’ 
laterals.” 

This is not by many miles the point specified in the con- 
tract where the proportionate share of the settlers shall be 
measured to him. It may be here stated in explanation 
that under the place of measurement in the contract, it 
was expected that the settlers would organize among them- 
selves for the delivery of water on laterals. It was 
thought at the time that this would be the most satis- 
factory method and would save the settlers something in 
the way of operating expenses; hence, the plan of measure- 
ment of the water supply on a lateral system in gross in- 
stead of to the individual settler as called for by the de- 
cree of the Court. 

One of the main points that seems to be urged by the 
lower court in the construction of the contract adopted 
was that it was agreed that the Company might sell 
shares 


“to the extent of the capacity of the irrigation works 
and to the extent of the rights to which it 1s entitled” 
(p. 289). 
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This clause must be understood in the light of the con- 
ditions that surrounded the parties at the time it was 
made. The State Enginer had a short time previously 
investigated the matter and held that the water supply 
was sufficient. The Government had approved the plan 
and the contract had been made with the State. Within 
sixty days thereafter the contracts in question with the 
settlers were made. This contract was not made with 
the idea that the water supply was going to prove insuf- 
ficient. It had just been approved as entirely satisfactory ; 
therefore, this clause must be now taken to mean exact- 
ly what it meant at the time, that shares would not be 
sold bevond the capacity of the works which had been 
agreed to be built and that shares would not be sold be- 
vond the limits of the water appropriation of 1,500 second 
feet, which had just been taken out and approved and 
which represented the right to which the project was en- 
titled. These parties entered into these contracts with the 
idea that all question of the failure of the water supply 
had been eliminated, and, therefore, it was only necessary 
to provide the safeguards heretofore mentioned. 


In commenting upon the water supply to be furnished 
under this contract, the Court further says: 

“Probably never before in Southern Idaho, save 
in some exceptional case, had water been given so 
high a duty as .01 of a second foot to the acre. In the 
early history of the state at least one-fiftieth of a sec- 
ond foot was generally regarded as being necessary 
and in more recent years, upon the more expensive 
projects, the duty was more or less frequently increas- 
ed to one-eightieth of a second foot.” 


It is quite true that in the early history of the State 
an inch to the acre, or one-fiftieth of a second foot, was a 
common standard. The Carey Act has been in operation 
in Idaho, however, for nearly fifteen years and many con- 
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tracts have been made. There may be one or two instances 
in the early Carey Act contracts where a ditch capacity of 
one-seventieth of a second foot was provided for, but the 
first contract of importance made, to wit, the American 
alls contract, called for a delivery of only two and one 
half acre feet of water (p. 334). 

The Twin Falls contract, made January 2nd, 1903, call- 
ed for a ditch capacity of one-eightieth of a second foot, 
the water to be delivered under a rotation system (p. 350), 
and no Carey Act contract made since 1902 has provided 
for a larger quantity of water. On the contrary, there 
has been a constant reduction. 

The Payette-Boise Reclamation Project, the largest in 
the State and where there is greater need of water than on 
the project in question, was many years ago based on a 
duty of two and one-half acre feet. 

The contract on the Third Segregation of the Twin Falls 
North Side Land and Water Company is in substantially 
the same terms as the contract here in question. It was 
made in January, 1909, and the succeeding contract upon 
the Oakley Project, situated only twenty-five or thirty 
miles to the east (see defendant’s Exhibit 19, p. 68, Vol. 2, 
tr.) called for a maximum duty of one and one-half acre 
feet, and it appears in the record that the conditions sur- 
rounding that project are the same as surround this (Vol. 
hp. 23)’. 

When the Court says 


“that the duty was more or less frequently increased 
to one-eightieth of a second foot,” 


an erroneous impression is conveyed. The day of the ineh 
to the acre passed many years ago. Conditions differ in 
different parts of Idaho. In eastern Idaho there are 
large streains and an abundant use of water and little 
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care used in irrigation. In southern and southwestern 
Idaho a much different condition prevails. 

The conditions which the Judge of the lower court de- 
scribes and which might apply to a district in eastern 
Idaho, have no general application to irrigation conditions 
in the State. I*urthermore, it is a confusion of terms to 
say that a duty of .01 of a second foot to the acre is nec- 
essarily a high duty. It depends upon the manner of de 
livery and the total amount delivered. When the rotation 
system was first devised it was deemed necessary to 
have a large head of water in order to get over the 
land quickly and efficiently. It was recognized that 
a large head was a vital item in irrigation  prac- 
tice. It was also recognized that water need not be used 
all the time; hence the desirability of having one settler 
use water while the other was not doing so in order that 
the entire supply might be fully utilized. Later irriga- 
tion methods, however, largely did away with the nec- 
essity for a large head. The corrugation method in com- 
mon use in the Twin Falls District does not require an ab- 
normally large head of water. 

Widtsoe’s Principles of [Trrigation Practice, p. 207 
(211). 


Ior this reason, the head of water has been cut down 
from what was formerly deemed necessary. The total 
amount of water, however, applied to the land depends in 
part only upon the head of water furnished, the important 
feature being as to the length of time the head is deliver- 
ed. Even in the days of an inch to the acre, this head of 
water was not as a usual thing constantly delivered and 
the real amount of water put onto the land was practically 
never measured. 
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The original estimate of the State Engineer was to the 
effect that there was 400,000 acre feet of water for the 
reclamation of 150,000 acres of land; or in other words, 
that there were 2.66 acre feet per acre, but this was not 
the amount that would be delivered at the farm. The 
report said: 


“400,000 acre feet of water can be impounded an- 
nually.” 


This would be the amount running into the reservoir. 
According to the measurements made by the Company the 
average annual flow is slightly in excess of 130,000 acre 
feet (p. 192). Some measurements made by the Geo- 
logical Survey show 127,000 acre feet (p. 178). The dif- 
ference is explained by the witness Newell (pp. 213, 205) 
on the ground that the Geological Survey’s measurements 
were taken from a much smaller number of measurements 
than the Company’s records. If the ratio of 2.66 acre feet 
is to be maintained, then the project would be cut to 48,- 
750 acres. If the unit of 2.75 acre feet is to be taken, 
then the project would be cut to 47,270 acres, but if, as 
claimed in the bill and as decreed by the Court, the 2.75 
acre feet are not to be measured at the intake into the res- 
ervoir nor at the point of diversion into the canal there 
from, nor at the point of diversion from the main laterals 
as mentioned in the contract (p. 55), but are to be measur- 
ed at the farmer’s headgate, then the losses by seepage and 
evaporation in the canal and reservoir must be deducted. 
These losses in the beginning are considerable, as they are 
on all new irrigation systems. The losses on this system 
are shown by the diagrams in evidence (pp. 195, 197). 
The loss in the canal system is likewise shown in detail 
{(p. 201). It is not claimed that these are more than 


73 


the normal or usual losses in new works which, however, 
constantly grow less as the records show. What acreage 
ean be covered with the water supply of 130,000 acre feet 
impounded in the reservoir by measuring it out in quan- 
tities of 2.75 acre feet at the farmer’s headgate is proble- 
matical and this is recognized by the Court in the opinion 
and the decree. It is wel] recognized that the amount of 
land that can be irrigated from a given water supply on 
any project tends constantly to increase. 

It is stated in the report of the State Engineer of Wyom- 
ing for 1895-96, p. 42: 


“The same volume of water will suffice to irrigate 
two or three times as much land after it has been 
cultivated a few years. It must also be borne in mind 
that. this maximum volume is needed during only a 
limited portion of the vear, not in any case to exceed 
two months, and in a great majority of cases, it will 
not exceed thirty days. This increasing duty of water 
is not the result of care and economy on the part of 
the irrigator but is the inevitable and uniform work- 
ing of natural forces. * * * The significance of 
the increased duty of water which comes with its con- 
tinued use is too important to be disregarded. The 
generally accepted mean duty of water in Colorado in 
the beginning of irrigation was one cubic foot per sec- 
ond for each 54 acres land. It now varies from two 
to six times this area. If, therefore, we are to say 
that an appropriator is entitled to a definite volume 
of water and to the continuous flow of that volume 
and disregard the greater service which this will rend- 
er as irrigation becomes better understood and the 
subsoil saturated, we are conferring on every early 
appropriation an expanding right and inflicting a 
corresponding loss on the public.” 


The Court has not yet found the acreage that can be 
covered and has left the matter open for further testimony 
on the point of canal and reservoir losses. 

We may gain an idea of the view of the duty of water 
taken by the plaintiffs from the pleadings. It is set up 
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that the project must be cut to 30,000 acres (p. 20), and 
it is also alleged that we have not more than 50,000 acre 
feet of water available for delivery to the farmer at his 
headgate (p. 17); in other words, a duty of 1.66 acre feet 
is indicated. 

If this unit is used and an allowance of 30,000 acre feet 
made for losses in the entire system, then the 100,000 acre 
feet remaining would serve 60,000 acres, a larger area than 
the project as it stands at present. 

At the hearing we sought to show that upon an adjoin- 
ing project, known as the Oakley Project, twenty-five or 
thirty miles to the east, that the contract with the State 
provided for a maximuin duty of 1.50 acre feet; that this 
contract was made very shortly after the making of the 
contract in question and that the project was in snecess- 
ful operation. Tor this purpose we brought evidence to 
show that the conditions on the two tracts were similar 
(Vol. 2, p. 23), the amount of water that had been deliver- 
ed to settlers (Vol. 2, pp. 19 to 23) and to show the crops 
raised by these settlers (Vol. 2, pp. 7, 18). We thonght 
that practical results on the adjoining projects would have 
an important bearing upon the question before the Court. 

Our claim was that 1.50 acre feet of water during the 
irrigation season, the maximum amount provided upon the 
adjoining project, was sufficient for this project. The 
pleadings claim 1.66 acre feet, while the judgment of the 
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Court gives 2.75 acre feet per acre. 

If we allow 15,000 acre feet for loss in the reservoir and 
15,000 acre feet for loss in the canal system, we would 
then have 100,000 acre feet for delivery, and on the basis 
of 2.75 acre feet at the farmer’s headgate, this would serve 
36,330 acres. 

It is the invariable rule in the State of Idaho that water 
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appropriations are to be measured from the place of diver- 
sion from the common supply. 
State v. Twin Falls Canal Co. 21 Ida. 410. 


If we apply that rule to this case, the place of measure- 
ment would be the intake of the reservoir, that being the 
place where we began the use of the water and deprive 
other people of it. If the acreage is going to be cut down, 
we insist that the cut should be made upon the basis of 
the original apportionment; that is to say, upon the basis 
of 2.66 acre feet measured at the intake to the reservoir 
and not at the farmers headgate as indicated by the 
Court. But if measurement is to be made at the farmers’ 
headgate then the unit of 1.66 acre feet should be used 
as indicated in the pleadings. 

It was the purpose and object of the statute and con- 
tract to give to all the settlers the same kind of right, each 
one sharing in proportion to the acres owned. It was spe- 
cially stated in the coutract, 


“It being understood, however, that priority of en- 
try or settlement shall not give any priority of right 
to the use of water flowing through the canal against 
subsequent purchasers but shall entitle the purchaser 
to a proportionate interest only therein, the water 
rights having been taken for the benefit of the en- 
tire tract of land to be irrigated from. the system” 
GD 49). 


Yet in the face of this provision of the statute the Court 
was asked to fix priority between settlers (pp. 27, £0) ; and 
the Court has actually started out on such a course by pro- 
viding that 2.75 acre feet of water must be measured at the 
points of delivery from the system into the consumer’s 
lateral and by suggesting in the opinion that the area may 
be reduced by negotiation (p. 306). 

What reduction we must make under the opinion and 
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decree of the Court we do not yet know, further than that 
it must be very great. If we are to follow the deeree of 
the Court, then we must give to the settlers, so far as pos- 
sible, 2.75 acre feet of water for their holdings and the 
remaining part of the settlers must be left out. Such a 
course would have no legal basis in the statute or the con- 
tract. The reduction, if any is to be made, must neces- 
sarily be made by a proportionate cut in the holdings of 
each entryman. 

But it is our contention that no cut of any kind is nee- 
essary. Taking the available water supply at 130,000 acre 
feet and the loss in the reservoir system at 15,000 acre 
feet and in the canal system at another 15,000 acre feet, 
we would have available for delivery to the farmer at his 
headgate 100,000 acre feet of water. 

The crops on projects in Idaho are divided into two gen- 
eral classes: alfalfa and other crops requiring a similar 
water supply, and grain and other crops calling for the 
same amount of water. The acreage on Idaho projects is 
about equally divided between these two classes of crops. 
Generally, three crops of alfalfa are raised in southern 
Idaho. On some of the projects, at this elevation, however, 
only two crops and a pasture crop are raised. Where three 
crops of alfalfa are raised four irrigations are found to be 
sufficient. 

Six inches of water applied at each irrigation is a sub- 
stantial and sufficient quanity, as shown by the Idaho 
Experiment Stations. 

Bulletin 58, Extension Department, State Univer- 
sity, p. 11. 

Bulletin 78, Extension Department, State Univer- 
sity. 

Widtsoe Principles of Irrigation Practice, (pp. 
23, ZiT). 


oT 
Farmers’ Bulletin 263, Department of Agriculture, 
(p. 38). 


This calls for the irrigation of four acres per day of 
twenty-four hours with a head of a second foot of water. 
A little less than this is commonly irrigated at the first ir- 
rigation and a larger acreage at subsequent irrigations, a 
reasonabl average being four acres. 

Four applications of six inches of water would call for 
two acre feet on one-half of the project. Grain crops ure 
ordinarily irrigated twice. With fall grain, only one ir- 
rigation is necessary. Oceasionally, it may be best to ir- 
rigate lightly three times. ‘he average application of 
water, however, would not exceed a six inch application 
in two irrigations or one acre foot of water. The projects 
being half in alfalfa and crops calling for a similar water 
supply, and half in grain or other crops requiring a like 
amount of water, the average requirement for the entire 
tract would be 1.5 acre feet or on this project, for the appli- 
cation of 86,000 acre feet of water. 

But there are other items to be considered in connection 
with this. On thickly settled projects, eight to ten per 
cent of the land is not in cultivation (Report of the State 
Bngineer of Idaho, 1918-14 (p. 27), and engineers ordi- 
narily estimate a still greater amount. 

And there is still another consideration. Some fifteen 
to twenty-five per cent of the water applied to an irrigat- 
ed farm ordinarily runs off its surface and where, as in 
this case, this drainage is largely utilized again, it is a fac- 
tor practically increasing the water supply. If it is said 
that our estimates in this respect are inaccurate, our reply 
is that they are in actual operation and have been success- 
fully worked out on the Oakley Project, twenty-five or 
thirty miles to the east, under the same general conditions. 
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We say that the plan of organization of Carey Act 
Projects provides that we should occupy the position of a 
construction company only. That for convenience in at- 
taching the water to the projeet, we were required by 
statute to take out a permit covering the project; that the 
sufficiency of the supply represented by this permit was 
passed upon in advance by the State Engineer and fully 
approved by him; that the amount of water that the settler 
is entitled to is a matter of statutory regulation, to wit, 
a proportionate interest and not a matter of contract, the 
proportionate interest being a proportionate interest in the 
water supply represented by the permit. 

We are not “selling water rights” and are paid only 
for construction work. Under these circumstanees, the 
Court could not render a judginent against us. This is 
our legal right. 

Our legal right brings us no money, however, unless the 
irrigation project is a practical success. We are in the 
same position as the settler. We must get our money 
from: the settler and he must get the money out of the 
land. The project must be organized in such a way as to 
produce this result, otherwise, whatever legal relief we 
are entitled to will be of no avail. 

We have set up in the pleadings, in addition to the mat- 
ters heretofore mentioned, further matter to the effeet 
that if the water supply claimed by the settlers is fur- 
nished to them, that it will result in injury to the project. 
It is now a matter of experience that irrigation projects 
too frequently result in drainage projects. The result on 
the Twin Falls Project, which immediately adjoins the 
Salmon River Projeet on the north (see map, p. 68) 
shows in a surprising way the necessity for the careful use 
of water. Mr. Sloan, the expert of the Department of 


79 


Agriculture, gives an outline of the work on this project. 
(Vol. IT 63-76). 

If the settler presented the matter contained in this bill 
as a defense to a suit brought to foreclose the lien of the 
water contract, and if it appeared that we had actually 
made a contract to deliver him 2.75 acre feet of water per 
acre and that we could not deliver so great an amount, 
then taking into consideration that the only right to water 
isa right to its use in such a quantity as is reasonably re- 
quired, the rule would he that the settler could only have a 
deduction from the amount to be paid equivalent to the 
harm which he has suffered; in other words, if we had 
contracted to give him 2.75 acre feet of water and were 
not able to give him so great an amount, still if this quan- 
tity was reasonably sufficient for his purposes, then the 
deduction made would be for nominal damages only. Ap- 
parently it was exactly this rule that the settler wished 
to get away from. He did not wish to have the deduction 
measured by the injury which he had suffered (pp. 276-7). 

In this form of action he seeks a measure of relief and 
has been given it by the Court which he could not other- 
wise Obtain. The bill did not state grounds for equitable 
intervention and the relief given is not along equitable 
lines. 

If there is a reduction in acreage it must follow the sta- 
tute and contract and be made proportionately; any other 
method would be inequitable, and not to the interest of the 
settlers. 


Refusal to Follow State Decisions. 


The case of State v. Twin Falls Canal Co. 21 Ida. 410, 
and the case following re-affirming it of State v. Twin 
Falls Canal Co. 26 Ida. 728, practically cover all of the 


features of the present case, and are reinforced by the 


80 


cases of Idaho Irrigation Co. v. Pew, 26 Ida. 272, and the 
Idaho Irrigation Co. v. Lincoln County, 152 Pac. 1058. 

The lower court refused to follow the principles govern- 
ing Carey Act contracts which are laid down in _ these 
cases. These were cases involving the construction of the 
State statutes and the contracts made under them and 
should have been followed by the lower court. 

In conclusion, we say: 

1. We are a construction company only, receiving com- 
pensation for work done. We have performed the work 
and are entitled to our compensation. 

2. As required by statute, a water permit was taken 
out for the entire project in the same way as it is taken out 
for a single farm. The State determined that this sup- 
ply was sufficient. This permit determined the amount 
of water that might be diverted for the entire tract. The 
portion of this supply that the settler was entitled to was 
a matter of statutory regulation and not a matter of con- 
tract, the statute giving the settler a. proportionate part of 
the entire supply. 

3. That taking the terms of the contract as they ap- 
pear, a settler is entitled to a water right or head of .01 of 
a second foot of water for cach acre of land, this being the 
proportionate allotment made, to be delivered, however, 
under a rotation system as the needs of the crops require; 
that we were to devise this system; that we have the right 
to do so; that we have the right to deliver the water under 
a rotation system under reasonable rules and regulations; 
that there is no promise that the total amount delivered in 
any season should equal 2.75 acre feet. It need only be 
such amount as is necessary. 

4. hat if the individual settlers made defenses to fore 
closure suits on the basis of the facts stated in this bill, 
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that the measure of relief granted would only be to the ex- 
tent to which the settler was harmed; that the measure of 
relief sought here and the measure of relief granted by the 
Court is in excess of this, 

d. That under the pleadings the question of the suffi- 
ciency of the water supply was one of fact. 

6. That the Court refused to follow the rule of the State 
Court construing State statutes and contracts made under 
them. 

We ask the reversal of the judgment that we may have 
an opportunity for the benefit of all to put this project 
on a firm foundation and establish such a reasonable and 
just use of water as will bring about this result. 

Respectfully submitted, 
SAMUEL H. HAYS, 
Solicitor for Twin Falls-Salmon River 


Land & Water Company. 
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APPENDIX. 
THe CAREY ACT. 


Sec. 4, Act August 1894, 28 Stat. 372: 

That to aid the public-land States in the recla- 
mation of the desert lands therein, and the settlement, 
cultivation, and sale thereof in small tracts to actual set- 
tlers, the Secretary of the Interior, with the approval of 
the President, be, and hereby is, authorized and empow- 
ered, upon proper application of the State, to contract and 
agree, from time to time, with each of the States in which 
there may be situated desert lands as defined by the act 
entitled “An act to provide for the sale of desert land in 
certain States and Territories,” approved March third, 
eighteen hundred and seventy-seven, and the act amend- 
atory thereof, approved March third, eighteen hundred and 
ninety-one, binding the United States to donate, grant, 
and patent to the State free of cost for survey or price 
such desert lands, not exceeding one million acres in each 
State, as the State may cause to be irrigated, reclaimed, 
occupied, and not less than twenty acres of each one hun- 
dred and sixty-acre tract cultivated by actual settlers, 
within ten vears next after the passage of this act, as 
thoroughly as is required of citizens who may enter under 
the said desert-land law. 

Before the application of any State is allowed or any 
contract or agreement is executed or any segregation of 
any of the land from the public domain is ordered by the 
Seeretary of the Interior, the State shall file a map of the 
suid land proposed to be irrigated, which shall exhibit a 
plan showing the mode of the contemplated irrigation and 
which plan shall be sufficient to thoroughly irrigate and 
reclaim said land and prepare it to raise ordinary agri- 
cultural crops and shall also show the source of the water 
to be used for irrigation and reclamation, and the Secre- 
tary of the Interior may make necessary regulations for 
the reservation of the lands applied for by the States to 
date from the date of filing of the map and plan of irriga- 
tion, but such reservation shall be of no force whatever if 
such map and plan if irrigation shall not be approved. 
That any State contracting under this section is hereby 
authorized to make all necessary contracts to cause the 
said lands to be reclaimed, and to induce their settlement 
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and cultivation in accordance with and subject to the pro- 
visions of this section; but the State shall not be authoriz- 
ed to lease any of said lands or to use or dispose of the 
same in any way whatever, except to secure their reclama- 
tion, cultivation, and settlement. 

As fast as any State may furnish satisfactory proof, 
according to such rules and regulations as may be pre- 
scribed by the Secretary of the Interior, that any of said 
lands are irrigated, reclaimed and occupied by actual set- 
tlers, patents shall be issued to the State or its assigns 
for said lands so reclaimed and settled: Provided. That 
said States shall not sell or dispose of more than one hun- 
dred and sixty acres of said lands to any one person, and 
any surplus of money derived by any State from the sale 
of said lands in excess of the cost of their reclamation, 
shall be held as a trust fund for and be applied to thd 
reclamation of other desert lands in such State. That to 
enable the Seeretary of the Interior to examine any of the 
lands that may he selected under the provisions of this 
section, there is hereby appropriated out of any moneys 
in the Treasury not otherwise appropriated one thousand 
dollars. 

Amendment of June 11, 1896, 29 Stat. 4138, under “Snur- 
veying Public Lands :” 

That under anv law heretofore or hereafter enacted by 
any State providing for the reclamation of arid lands, 
in pursuance and acceptance of the terms of the grant 
made in section four of an act entitled “An act making 
appropriations for the sundry civil expenses of the Goy- 
ernment for the fiscal vear ending June thirtieth, eighteen 
hundred and ninety-five,” approved August eighteenth, 
eighteen hundred and ninety-four, a lien or liens is here- 
by authorized to be created by the State to which such 
lands are granted and by no other anthority whatever, 
and when created shall be valid on and against the sep- 
arate legal subdivisions of Jand reclaimed for the actual 
cost and necessary expeuses of reclamation and reasonable 
interest thereon from the date of reclamation until dis- 
posed of to actual settlers; and when an ample supply of 
water is actually furnished in a substantial ditch or canal, 
or by artesian wells or reservoirs, to reclaim a particular 
tract or tracts of such Jands, then patents shall issue for 
the same to such State without regard to settlement or cul- 
tivation: Provided, That in no event, in no contingency, 
and under no circumstances shall the United States be in 
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any manner directly or indirectly Hable for any amount 
of any such lien or liability, in whole or in part. 
Amendment of Mech. 8, 1901, 31 Stat. 1133, Sec. 3, pro- 
vided the ten-year period of the earlier act should be ex- 
tended and run from the approval of the plans. 
See also Joint Resolution 51, May 25, 1908, 35 Stat. 
O77, giving an additional grant. 


State Statute Relating to Carey Act. 


“Sec. 1614. The Register shall have the custody of the 
records of the board; and shall receive and file all pro- 
posals for the construction of irrigation works to reclaim 
Jands selected under the provisions of this chapter; keep 
for public inspection maps or plats, on a scale of two inches 
to the mile, of all lands selected ; receive entries of settlers 
on these lands, and hear or receive the final proof of their 
reclamation; and do any and all work required by the 
board in carrying out the provisions of this chapter. He 
shall have authority to administer oaths whenever neces- 
sary in the performance of his duties as secretary of the 
board.” 

“Sec. 1615. Any person, company of persons, associi- 
tion or incorporated company, constructing, having con- 
structed or desiring to construct, ditches, canals or other 
irrigation works to reclaim land under the provisions of 
this chapter, shall file with the board a request for the 
selection, on behalf of the State, by the board, of the land 
to be reclaimed, designating said land by legal subdivi- 
sions. This request shall be accompanied by a proposal 
to construct the ditch, canal or other irrigation works 
necessary for the complete reclamation of the land asked 
to be selected. The proposal shall be prepared in accord- 
ance with the rules of the board and with the regula- 
tions of the Department of the Interior; and shall be ac- 
companied by the certificate of the State Engineer that 
application for permit to appropriate water has been filed 
in his office, together with the State Engineer’s report 
thereon. It shal] state the source of water supply, the 
location and dimensions of the proposed works, the esti- 
mated cost thereof, the price and terms per acre at which 
perpetual water rights will be sold to settlers on the land 
to be reclaimed, said perpetual rights to embrace a pro- 
portionate interest in the canal or other irrigation works, 
together with all the rights and franchises attached there- 
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to. In the case of incorporated companies it shall state 
the name of the company, the purpose of its incorporation, 
the names and places of residence of its directors and of- 
ficers, the amount of its authorized and of its paid up 
capital. If the appHcant is not an incorporated company, 
the proposal shall set forth the name or names of the 
party or parties, and such other facts as will enable the 
board to determine his or their financial ability to carry 
out the proposed undertaking.” 

“Sec. 1616. A certified check for a sum not less than 
two hundred and fifty dollars, not more than two thousand 
five hundred dollars, as may be determined by the rules 
of the board, shall accompany each request and proposal, 
the same to be held as a guarantee of the execution of the 
contract with the State, in accordance with its terms, by 
the party submitting such proposal, in case of the ap- 
proval of the saine and the selection of the land by the 
board, and to be forfeited to the State in case of failure 
of said parties to enter into a contract with the State in 
accordance with the provisions of this chapter.” 

“Sec. 1617. The person, company of persons, associa- 
tion or incorporated company making application to the 
board for the selection of lands by the State, shall have 
filed with the State Engineer an application for a permit 
to appropriate water for the reclamation of the lands 
described in the request to the board. This appheation 
for a permit shall be of a form prescribed by the State 
Engineer and shall be accompanied by two copies of 
a map of the land to be selected, and it shall show accu- 
rately the location and dimensions of the proposed irriga- 
tion works. The maps of the lands and proposed irriga- 
tion works shall be prepared in accordance with the reeu- 
lations of the State Engineer’s office and the rules of the 
Department of the Interior.” 

“Sec. 1618. Immediately upon the receipt of any re- 
quest and proposal, as designated in Section 1615, it shall 
be the duty of the Register to examine the same and as- 
certain if it complies with the rules of the board and the 
reeulations of the Department of the Interior. If it does 
not, it is to be returned for correction; but, if it does so 
comply, it shall be submitted to the State Engineer, who 
shall examine the same and make a written report to the 
board, stating whether or not the proposed works are fea- 
sible; whether the proposed diversion of the public waters 
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of the State will prove beneficial to the public interest ; 
whether there is sufficient unappropriated water in the 
source of supply; and whether or not a permit to divert 
and appropriate water through the proposed works has 
been approved by him; whether the capacity of the propos- 
ed works is adequate to reclaim the land described ; 
whether or not the proposed cost of construction is rea- 
sonable; and whether or not the maps filed in his office 
comply with the requirements of said office and the regu- 
lations of the Department of the Interior; also whether 
or not the lands proposed to be irrigated are desert in 
character and such as may properly be set apart under the 
provisions of the aforesaid act of Congress and the rules 
and regulations of the Department of the Interior there- 
under. Whenever the State Engineer shall be unable from 
an examination of the maps and field notes submitted for 
his examination, to determine whether or not the proposed 
irrigation works are feasible and adequate, whether or 
not the proposed cost of construction is reasonable, or 
whether or not the proposed diversion of the public water 
would be beneficial to the public interest, and whether or 
not the lands proposed to be irrigated are of such a char- 
acter as to come under the provisions of the aforesaid act 
of Congress, it shall be his duty to make, or cause to be 
made by some qualified assistant, such survey or exami- 
nation as will enable him to report intelligently thereon 
to the board.” 

“See. 1619. On receipt of the report of the State Engi- 
necr the Register shall place the request and proposal with 
the Engineer’s report thereon before the board for its con- 
sideration. In case of approval the board shall instruct 
the Register to file in the local land office a request for 
the withdrawal of the land described in said proposal. No 
request on which the State Engineer has reported adverse- 
ly, either as to the water supply, the feasibility of the con- 
struction, the cost or capacity of the works, or as to the 
character of the lands sought to be irrigated, shall be ap- 
proved by the board.” 

“Ses. 1620. In ease the State Engineer shall report ad- 
versely upon the proposed irrigation works, or where re- 
quests and proposals are not approved by the board, the 
said board shall notify the parties making such proposal 
of such action and the reasons therefor. The parties so 
notified shall have sixty days in which to submit a satis- 
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factory proposal; but the board may, at its discretion, ex- 
tend the time to six months.” 

“Sec. 1621. Upon the withdrawal of the land by the 
Department of the Interior, it shall be the duty of the 
board to enter into a contract with the parties submitting 
the proposal, which contract shall contain complete speci- 
fications of the location, dimensions, character and esti- 
mated cost of the proposed ditch, canal or other irrigation 
works; the price and terms per acre at which such works 
and perpetual water rights shall be sold to settlers; and 
the price and terms upon which the State is to dispose 
of the lands to settlers. This contract shall not be entered 
into on the part of the State until the withdrawal of the 
lands by the Department of the Interior and the filing of 
a satisfactory bond on the part of the proposed contractor 
for irrigation works, which bond shall be in a penal sum 
equal to five per cent of the estimated cost of the works, 
and shall be conditioned for the faithful performance of 
the provisions of the contract with the State.” 

“Sec. 1622. No contract shall be made by the board 
which requires «a greater time than five years for the ¢on- 
struction of the works, and all contracts shall state that 
the work shall begin within six months from the date of 
contract; that at least one-tenth of the construction work 
shall be completed within two years from the date of said 
contract; that construction shall be prosecuted diligently 
and continuously to completion, and that a cessation of 
work under the contract with the State for a period of 
six months after the second year, without the sanction of 
the board, will forfeit to the State, all rights under said 
contract.” 

Section 1628 relates to forfeiture of the contract on ac- 
count of the default of the contractor in building the 
works, 

Section 1624 provides that the State shall not be finan- 
cially responsible for the work. 

“Sec. 1625. Immediately upon the withdrawal of any 
land for the State by the Department of the Interior, and 
the inauguration of work by the contractor, it shall be the 
duty of the board, by publication once each week in some 
newspaper of the county in which said lands are situated, 
and one newspaper at the State Capital, for a period of 
four weeks, to give notice that said land, or any part there- 
of as the board in its discretion may deem is for the best in- 
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terest of the State, is open for settlement, the price for 
which said land will be sold to settlers by the State and the 
contract price at whieh settlers can purchase water rights 
or shares in such works.” 

Section 1626 provides that any citizen of the United 
States or any person having declared his intention to be- 
come such (exeepting married women) over the age of 
twenty-one years, may make Jand entries not exceeding 160 
aeres and that 
“such apphecation must be accompanied by a certified copy 
of a contract for a perpetual water right, made and entered 
into by the party making application with the person, 
company or association who has been authorized by the 
board to furnish water for the reclamation of said Jand.” 

Section 1628 provides: 

“Within one vear after any person, company or persons, 
association or incorporated company, authorized to con- 
struct Wrigation works under the provisions of this chap- 
ter, shall have notified the settlers under such works that 
they are prepared to furnish water under the terms of their 
contract with the State, the said settler shall cultivate and 
reclaim not less than one-sixteenth part of the land filed 
upon, and within two years after the said notice the set- 
tler shall have actually irrigated and cultivated not less 
than one-eighth of the Jand filed upon, and within three 
vears from the date of said notice the settler shall appear 
before the register of the State Board of Land Commis- 
sioners, a judge or clerk of any court of record within the 
State, or commissioners to be designated by the board, 
within the State, and make final proof of reclamation, set- 
tlement and occupation, which proof shall embrace evi- 
dence that he is the owner of shares in the works which en- 
titled him toa water right for his entire tract of land suf- 
ficient in volume for the complete irrigation and reclama- 
tion thereof; that he has been an actual settler thereon and 
has cultivated and irrigated not less than one-eighth part 
of said tract.” 

The remainder of the section relates to fees, etc., and al- 
so provides that when the works are completed in accor- 
dance with the Act of Congress that the application for 
patent shall be made. 

“Section 1629. Upon the issuance of a patent to any 
lands by the United States to the State, notice shall be 
forwarded to the settler upon such land. It shall be the 
duty of the board, under the signature of the president at- 
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tested by its Register, to issue a patent to said lands from 
the State to the settler. 

“Phe water rights to all lands acquired under the provi- 
sions of this chapter shall attach to and become appur- 
tenant to the land as soon as title passed from the United 
States to the State. Any person, company or association, 
furnishing water for any tract of land shall have a first 
and prior lien on said water right and land upon which 
said water is used, for all deferred payments for said water 
rights; said lien to be in all respects prior to any and all 
other liens created or attempted to be created by the owner 
and possessor of said land; said Hien to remain in full force 
and effect until the last deferred payment for the water 
right is fully paid and satisfied according to the terms of 
the contract under which said water right was aequired. 
The contract for the water right upon which the aforesaid 
lien is founded shall be recorded in the office of the recor- 
der of the county where said land is situate.” 

“Upon defanlt of any of the deferred payments secured 
bv any lien under the provisions of this chapter, the per- 
son, company of persons, association or incorporated com- 
pany, holding or owning said lien, may foreclose the same 
according to the terms and conditions of the contract 
granting and selling to the settler the water right. All 
sales shall be advertised in a newspaper of general cireu- 
lation, published in the county where said land and water 
right is situate, for six consecutive weeks, and shall be sold 
to the highest bidder at the front door of the court house 
of the county, or such place as may be agreed upon by the 
terms of the aforesaid contract. And the sheriff of said 
county shall in all snch cases give all notices of sale, and 
shall sell all such lands and water rights, and shall make 
and exeente a certificate of sale to the purchaser thereof. 
At such sale no person, company or persons, association 
or incorporated company, owning and holding any lien, 
shall bid in or purchase any land or water right at a 
vreater price than the amount due on said deferred pay- 
ment for said water right and land, and the costs incurred 
in making the sale of said land and water right.” 

The remainder of the section relates to the time of re- 
demption, certificate of sale, ete. 


